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Presenter
Presentation Notes
This webinar is devoted to an environmental law that is separate from, but often coordinated with the requirements for the National Environmental Policy Act (also known as NEPA).  Today, we will be discussing Section 106 of the National Historic Preservation Act. 



Section 106

Webinar Logistics
Documents referenced during the presentation may be downloaded 

via the “File Download” box 

Participant lines will be muted during the presentation, so please 
type any questions in the chat box

We will take breaks periodically to answer questions via the chat box

Region 5 staff will respond to questions verbally during the 
presentation

We may not be able to get to all questions

FTA is recording the presentation and will develop a Webinar Q&A 
document to be posted to the Region 5 website in mid-June 
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Presenter
Presentation Notes
Before we begin, let’s go over some logistics for today’s webinar. 
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Overview: 
Section 106 Of The National Historic Preservation Act

What is Section 106?

How does Section 106 fit into the National Environmental 
Policy Act (NEPA) process?

Who are the Section 106 players and what are their roles?

What are the steps in the Section 106 process?

Quiz: Does Section 106 apply to my Project?

Where can I get more information on Section 106?
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Presenter
Presentation Notes
Today’s webinar will cover the following topics:
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What Is Section 106?
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What?
• Section 106 stems from the National Historic 

Preservation Act (NHPA) of 1966

• Intent to protect historic properties that are 
defined as archeological sites and historic 
architectural resources

• Implemented through regulations at 36 CFR 800

Who?
• The Federal agency is the primary “who” responsible 

for Section 106 of the NHPA 

When?
• Early 

• Before an action is taken

• In coordination with NEPA

Why?
• Historical and cultural foundations of the Nation should be preserved

• Historic properties are being lost or substantially altered, often 
inadvertently

• Preservation of this irreplaceable heritage is in the public interest

Presenter
Presentation Notes
Let’s discuss the what, why, who and when of the Section 106 process.    What: Section 106 is a component of the National Historic Preservation Act of 1966 which was enacted to protect historic properties, which are defined as archaeological and historic architectural resources.   Section 106 created federal agency accountability for the effects of Federal undertakings on historic properties.  The process for taking into account the effects of Federal undertaking is implemented through regulations at 36 CFR Part 800 and is commonly referred to as Section 106 consultation or Section 106 review. Why: The National Historic Preservation Act was enacted in reaction to urban renewal efforts of the 1950s and 1960s that resulted in the demolition of countless historic properties. Section 1 of the National Historic Preservation Act states Congress’ purpose in passing the legislation by highlighting three key concepts: First: “historical and cultural foundations of the Nation should be preserved as a living part of our community life and development in order to give a sense of orientation to the American People…” Second: “historic properties significant to the Nation’s heritage are being lost or substantially altered, often inadvertently, with increasing frequency…”  Third: “the preservation of this irreplaceable heritage is in the public interest.”The legislation also established that the policy of the Federal Government shall be to foster and provide leadership in the preservation of prehistoric and historic resources in the United States.     Who: Section 106 directs “the head of any Federal agency having direct or indirect jurisdiction over a proposed Federal or federally assisted undertaking…… to take into account the effect of the undertaking on any district, site, building, structure, or object that is included or eligible for inclusion in the National Register.” FTA is responsible for the Section 106 consultation process for federally funded transit projects.  FTA delegates this responsibility to its regional offices, so they direct the Section 106 consultation for your project.Other Federal who’s involved in Section 106 include the Advisory Council on Historic Preservation (ACHP) and the National Park Service (NPS).  The ACHP is an independent Federal agency tasked with promulgating regulations for the National Historic Preservation Act and providing guidance for Federal agencies to implement the regulations. The National Park Service is responsible for the National Register of Historic Places regulations and guidance as well as the National Historic Landmark Program, both of which impact the Section 106 consultation process.  We’ll talk more about the role of non-federal who’s in the Section 106 consultation process in later slides.    When: Like the National Environmental Policy Act (NEPA), Section 106 consultation is a process that has to be completed before a Federal action or Project can be undertaken. It is important to note that this is a separate environmental law from NEPA even though we often coordinate the procedural requirements of these two laws.  For example, determining that a project is a Categorical Exclusion (CE) under NEPA does not absolve FTA of the procedural requirements under Section 106. Remember, talk with your grant manager early in the process to understand the schedule implications of Section 106 consultation and how best to coordinate Section 106 with NEPA. 
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How Does Section 106 Fit Into The NEPA Process?
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NEPA

Presenter
Presentation Notes
I mentioned NEPA on the previous slide, so let’s take a closer look now:NEPA was passed by Congress in 1969, and signed into law on New Year’s Day 1970 by President Nixon. It is a short law that accomplishes a lot. NEPA sets forth a national environmental policy requiring the federal government to use all practicable means to create and maintain conditions under which man and nature can exist in productive harmony. The act also established the Council on Environmental Quality (CEQ) to oversee the implementation of NEPA. CEQ’s regulations emphasize the importance of public input during the NEPA process before decisions are made. Ultimately, of course, it is not better documents but better decisions that count.  NEPA's purpose is not to generate paperwork—even excellent paperwork—but to foster excellent action.  The NEPA process is intended to help public officials make decisions that are based on understanding of environmental consequences, and take actions that protect, restore, and enhance the environment.  CEQ’s regulations provide the direction to achieve this purpose.NEPA applies whenever a proposed activity or action:is proposed on federal lands, requires passage across federal lands,will be funded in part or in whole by federal money, orwill affect the air or water quality that is regulated by federal law. NEPA also provides a framework for federal agencies to comply with a multitude of statutes, regulations, agency circulars, executive orders, as well as the requirements of state and local law as you can see on this slide.  Because of this, it is often called the “NEPA umbrella.” Section 106 of the National Historic Preservation Act  is one of many laws that fall under the NEPA umbrella. 
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How Does Section 106 Fit Into The NEPA Process? 

Detailed project description to 
FTA – triggers NEPA Class of 
Action Determination and Section 
106 Consultation Determination

Public Involvement may serve 
both processes

Final NEPA Determination occurs 
AFTER the Section 106 Process 
has been completed 
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Presenter
Presentation Notes
FTA recommends early consultation with between you, the applicant, and FTA to coordinate compliance with Section 106 with the steps necessary to meet the requirements of NEPA. Agencies should consider their Section 106 responsibilities as early as possible in the NEPA process, and plan their public participation, analysis, and review in such as way that they can meet the purposes and requirements of both statutes in a timely and efficient manner. When you start screening a project, even those that may be categorically excluded under NEPA, start scoping for Section 106 to determine what impacts your project might have and if it subject to Section 106 consultation. When you develop your project description for FTA review and NEPA determination, please include information on any construction activities, including demolition, ground disturbance, and the dimensions of any new infrastructure being built. Provide any conceptual plans, photographs or renderings, and maps. The detail in your scope of work will help FTA determine if Section 106 also applies to your project. There are sample project descriptions available for download during the presentation in the file download box. If Section 106 applies to your project, your grant manager and the regional environmental protection specialist will work with you to develop a schedule coordinating timelines and milestones for Section 106 with NEPA, including opportunities to streamline requirements such as public outreach/meetings. Please know that we cannot issue an approval under NEPA or award a grant until Section 106 is complete. 
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Who Are The Section 106 Players And What Are Their Roles?
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106 Players Acronyms

SHPO/THPO: State Historic 
Preservation Officer/Tribal 
Historic Preservation Officer

ACHP: Advisory Council on 
Historic Preservation

NHO: Native Hawaiian 
Organizations

Presenter
Presentation Notes
As codified at 36 CFR 800, the Federal agency is responsible for directing and documenting the Section 106 consultation and will work closely with you, the applicant, throughout the process. FTA initiates Section 106 consultation with the appropriate State Historic Preservation Office (SHPO) or Tribal Historic Preservation Office (THPO) if the project is on tribal lands. After initiating Section 106, FTA will, with input from the applicant and the SHPO or THPO, invite local government representatives, other Indian tribes, the ACHP, other parties such as local history or planning organizations, and members of the general public with a demonstrated interest in the project to serve as consulting parties to the Section 106 process. Consulting parties provide valuable input throughout the process and will be discussed in more detail in later slides.Next we’ll look at a broad overview of the roles FTA, SHPO/THPO, and the applicant have in the Section 106 process.
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Overview: FTA’s Role In The Section 106 Process

8

Ensure that the Section 106 process is carried out 
correctly and in a timely manner

Conduct government to government consultation 
with Tribal governments

Designate Consulting Parties

Participate in (and lead if necessary) meetings with 
Consulting Parties and the Public

Make Section 106 findings and determinations

Make sure the process is properly documented

Presenter
Presentation Notes
FTA’s primary role under Section 106 as the Federal agency is to ensure that the Section 106 process, as described in regulation, is carried out correctly and documented. FTA conducts Section 106 consultation for all undertakings that have the potential to affect historic properties, assuming such properties are present, prior to approving the expenditure of any federal funds or the issuance of any license or permits. When multiple federal agencies are involved in an undertaking, a lead federal agency will be designated for Section 106 review. The lead agency should have the technical expertise appropriate to the project type. For example, if your project requires a permit from the Army Corps of Engineer, FTA and the Army will consult to determine which agency, based on the scope of the project should take the lead in Section 106. The federal agency is responsible for managing the project schedule and milestones, coordinating the Section 106 consultation process, and identifying and inviting the consulting parties. When serving as the lead federal agency, it is FTA’s responsibility to make determinations and findings related to the Section 106 process, which we will discuss in further detail later. In select cases and based on the complexity of the project, FTA may chose to delegate portions of the Section 106 process to the Applicant’s consultant if they meet the qualifications set forth by the Secretary of the Interior. However, under no circumstances does FTA delegate its responsibilities to conduct government to government consultation with federally recognized Tribes. Again, FTA direct the process and determines how the Section 106 process will be coordinated with NEPA and other environmental reviews to avoid duplication of effort and protracted consultations. 
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Overview: SHPO/THPO’s Role In The Section 106 process
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Consult with Federal agencies regarding 
effects of Federal projects on historic properties

Assist local units of government with historic 
preservation initiatives

Maintain a state-wide survey of historic properties

Nominate properties to the National Register 
of Historic Places

Create and implement the State Preservation Plan

Administer state program of Federal preservation tax incentive programs

Provide public information, education, training and technical assistance

Presenter
Presentation Notes
In addition to the Federal agencies mentioned earlier in this presentation, another main actor in the Section 106 Consultation process is the State Historic Preservation Officer, also known by their acronym SHPO.  SHPO is the state official responsible for many preservation related duties in the state and reflects the interests of the state and its citizens in the preservation of their cultural heritage. The SHPO carries out the national historic preservation program at the state level, reviews National Register of Historic Places nominations, and maintains data on historic properties. The SHPO is also the federal agency’s primary partner in the Section 106 process and advises and assists the federal agency in carrying out its Section 106 responsibilities.In the case of projects on or affecting tribal lands, there may be a Tribal Historic Preservation Officer that has assumed the role of the SHPO. THPO is the tribal official responsible for all or part of the functions of the SHPO with respect to tribal lands. The THPO is the federal agency’s primary partner and provides advice to and consults with the federal agency in the Section 106 process. When a tribe does not have a designated THPO, consultation should then proceed through the tribe’s official government structure. The tribe’s designated representative will participate in the Section 106 consultation; additionally, when there is no designated THPO, the appropriate SHPO should also be included in the consultation.
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Overview: Applicant’s Role In The Section 106 Process
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Make recommendations on potential Consulting Parties

Make recommendations on the Area of Potential Effects (APE)

Conduct appropriate inventories to identify Historic Properties within the APE

Make recommendations of properties eligible for the National Register of Historic Places 

Assess and make recommendations
on potential effects to eligible
properties

Prepare appropriate documentation
supporting the above
recommendations

Presenter
Presentation Notes
You, the Applicant is the non-federal entity that requires federal assistance, or an approval, license, or permit for an undertaking. The applicant works closely with the federal agency and is encouraged to actively participate in the Section 106 Consultation process. The applicant should contact the federal agency early in project planning to determine which procedures it must follow to obtain federal approvals and which actions it might be required to carry out on behalf of the agency. Therefore, each applicant should have an understanding of the Section 106 process and what its potential participation and responsibilities might involve. Although the federal agency is ultimately responsible for Section 106 compliance, the applicant plays a vital role in the Section 106 consultation process by completing or overseeing the completion of archaeological studies, architectural history surveys, and other research activities. Based on the complexity of your project, a consultant may be required to complete the necessary archaeology and architectural history surveys and studies. A consultant must meet requirements set forth by the Secretary of the Interior and codified at 36 CFR 61. These consultants are referred to as SOI qualified architectural historians or archaeologists and have the education and experience required to perform identification, evaluation, registration, and treatment activities in support of Section 106. For less complex projects, your grant manager with assistance from the regional Environmental Protection Specialist, will work with you to compile the necessary data to complete the Section 106 process. 
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Questions:
What Is Section 106 And How Does It Fit Into NEPA?

Please use the chat box

We will answer a couple of questions and then 
move on to the next topic

FTA is recording the presentation and will 
develop a Q&A document to be posted to our 
website in mid-June
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What Are The Steps In The Section 106 Process?

Presenter
Presentation Notes
The goal of Section 106 is to identify if any historic properties are present in the vicinity of a project and to avoid, minimize, or mitigate any adverse effects on those properties that may result from an undertaking. The process has four steps as outlined in the flow chart on this slide: initiate the process by establishing there is a federal undertakingidentify and evaluate historic propertiesassess effects to historic properties and resolve any adverse effects. These steps must be carried out sequentially. For example, an agency cannot assess the effects of the undertaking on historic properties until it has identified and evaluated historic properties within the Project’s area of potential effects (APE – which we will discuss later). The federal agency must consult with the SHPO/THPO; appropriate state, local, and tribal officials; and any other recognized consulting parties in identifying historic properties, assessing effects, and resolving adverse effects. An opportunity for provide for public involvement should also be provided as part of the overall process. Also, please keep in mind that there are regulatory timeframes associated with these steps that will need to be built into your project schedule, another reason early coordination with FTA is so important. We’ll discuss these time frames as we go through each step in detail. 
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Step 1: Initiate The Section 106 Process
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Initiate the Section 106 Process
• FTA establishes an undertaking
• FTA and the Applicant notify the 

appropriate SHPO/THPO
• FTA and the Applicant create a plan to 

involve the public
• FTA and the Applicant identify other 

consulting parties 

Undertaking 
A project, activity, or program 
funded in whole or in part by a 
federal agency, including those 
carried out by or on behalf of a 
federal agency, those carried 
out with federal financial 
assistance, and those requiring 
a federal permit, license, or 
approval.

36 CFR § 800.16(y) 

Presenter
Presentation Notes
The first step in the Section 106 review process requires the federal agency to determine whether the proposed project is an undertaking and, if so, whether it is the type of activity that has the potential to cause effects on historic properties assuming such properties are present. The actions taken to initiate Section 106 are listed here and detailed in subsequent slides. An undertaking is defined as “a project, activity, or program funded in whole or in part by a federal agency, including those carried out by or on behalf of a federal agency, those carried out with federal financial assistance, and those requiring a federal permit, license, or approval.” A historic property is defined as any “prehistoric or historic / district, site, building, structure, or object included in, or eligible for inclusion in, the National Register of Historic Places maintained by the Secretary of the Interior. This term includes artifacts, records, and remains that are related to and located within such properties. The term includes properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian organization and that meet the National Register criteria.”If the proposed project is determined to be an undertaking and has the potential to affect historic properties, assuming such properties are present, Section 106 consultation is required. To facilitate this process, please supply your FTA grant manager with a detailed project description, conceptual plans, photographs or renderings, and maps as we previously discussed. The applicant should consider conducting background research on the potential historic properties that may be located in the project’s vicinity and begin identifying interested organizations, including Indian tribes, local or state agencies, and members of the public that may have an interest in the project’s effects on historic properties. As noted earlier, you should also  discuss with FTA any other potential federal agency approvals needed for the project so that we can better plan for and coordinate with other agencies on Section 106 review responsibilities.
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Step 1: Initiate The Section 106 Process
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FTA decides that the undertaking 
is a type that has the potential to  
affect historic properties (most 
projects involving construction) 
and initiates consultation with 

SHPO and other consulting 
parties. 

FTA makes a finding of no 
undertaking or no 

potential to cause effects 
(e.g., a bus purchase). 
Section 106 Process 

completed.  

or

Presenter
Presentation Notes
Continuing with our flowchart, if FTA determines that the project is not an undertaking or has no potential to cause effects on historic properties, then FTA has completed its responsibilities under Section 106.  If, however,  FTA determines there is an undertaking, we move on to the next steps of the Section 106 process with FTA initiating Section 106 with a letter to the SHPO or THPO. In most cases, the SHPO will be your state office; however, a project could cross a state line and involve multiple SHPOs. When working on a project that is on or affects tribal lands, the THPO may or may not be located in your state. The initiation letter will identify the grant applicant and whether the applicant or a consultant may handle day-to-day consultation and coordination with the SHPOs office and provide an overview of the project.  The SHPO or THPO has 30 days to respond to this letter. FTA will coordinate with the applicant on a list of consulting parties and invite the appropriate interested parties to participate in the Section 106 process as consulting parties, which we will discuss in further detail in the next slide. 
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Step 1: Initiate The Section 106 Process
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Organization Consulting party status/role
State Historic 
Preservation Officer 
(SHPO)

Provides concurrence on findings and 
determinations

Tribal Historic 
Preservation Officer 
(THPO)

On tribal lands, may take the role of the SHPO

Local governments Entitled to participate as a consulting party

Indian Tribes It is the responsibility of the agency official (FTA) to 
make a reasonable and good faith effort identify 
Indian tribes and Native Hawaiian organizations 
that shall be consulted in the section 106 process. 

Additional interested 
parties (including public)

May participate as a consulting party 

Presenter
Presentation Notes
Section 106 is a consultative process that includes a public involvement component. FTA will work with the applicant and the SHPO/THPO to identify Consulting Parties to the Section 106 process. Consulting parties is an inclusive term that includes the SHPO or THPO, Indian Tribes and Native Hawaiian organizations, representatives of state or local governments, additional parties with historic preservation interests, expertise, or legal or economic interest in the undertaking, and the public. FTA is the ultimate decisionmaker on who gets to participate in the process as a consulting party.  In accordance with the Section 106 regulations, FTA will seek and consider the views of the public in a manner that reflects the nature and complexity of the undertaking and its effects on historic properties.  FTA also considers the likely interest of the public in the effects on historic properties when identifying consulting parties and working on an outreach plan with the project sponsor. In other words, a public meeting is not necessarily required for every undertaking, particularly if the undertaking is relatively minor.  For very minor undertakings, coordination with the SHPO may be adequate. Again, this determination is made by FTA and varies from project to project based on the scope of work. 
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Step 2: Identify Historic Properties
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Identify Historic Properties
•FTA in consultation with the Applicant determines 
and documents the scope of identification efforts and 
the Are of Potential Effects (APE), and receives 
concurrence from SHPO
•FTA in consultation with the Applicant identifies 
historic properties within the APE and determines 
NRHP eligibility, and receives concurrence from SHPO

Presenter
Presentation Notes
The next step in the Section 106 process is to identify historic properties. In order to do this, FTA, in consultation with the SHPO/THPO and possibly other consulting parties, must first identify the undertaking’s area of potential effect (also known by its acronym APE). This is where it is important to have specific information about the undertaking such as the footprint of construction, area of ground disturbance, the height of any structures or infrastructure, whether there are components of the project that will cause noise and vibration, etc.  FTA will also need to understand the general project setting and potential viewsheds around the project site.  FTA will use this information to thoughtfully identify the APE in consultation with the SHPO or THPO, and in some cases with input from Consulting Parties.  
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Step 2: Identify Historic Properties –
Establish the Area of Potential Effects (APE)

Area of Potential Effects
The geographic area or areas within 
which an undertaking may directly or 
indirectly cause alterations in the 
character or use of historic properties, 
if any such properties exist

36 C.F.R. § 800.16(d)

Presenter
Presentation Notes
Let’s look at APEs now. Per the regulations, the APE is defined as (read definition). For many projects, FTA finds it helpful to establish different APEs for archeology and architectural history under Section 106.  In general, for archeology investigations, the APE is the direct construction footprint (often referred to as the limits of disturbance) of a proposed project including alignment right of way, a station footprint, traction power substations, maintenance facilities, construction yards, and any ground disturbance for utility relocations.  For architectural history investigations, the APE generally extends to the next one or two parcels surrounding the direct footprint of a project.  For some projects, in consultation with consulting parties, FTA has identified a much larger APE considering potential project indirect effects, which are often visual or noise effects. The APE determines how many resources will need to be examined by the applicant or their consultant when identifying potential historic properties.This map has an APE that takes into consideration visual and indirect effects for resources identified through architectural history investigations from the proposed facility (yellow) and a second APE limited ground disturbance that addresses the area where archaeological investigations should occur (blue hash marks). The point is that it demonstrates thoughtful consideration of potential effects based on the project’s scope of work. It is FTA’s responsibility to define the APE, which is often based on input from the applicant or their consultant. The SHPO/THPO’s role is to advise but not dictate the APE. And again, unless there has been an official delegation, only FTA can make this determination and forward it to SHPO/THPO for concurrence. This submittal may be combined with the initiation letter or sent separately depending on the complexity of the project. If sent separately, SHPO/THPO has 30 days to respond. 
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Step 2: Identify Historic Properties –
Identify Historic Properties within the APE

National Register of Historic Places (NRHP) Criteria For Evaluation
Districts, sites, buildings, structures, and objects must possess 
integrity of location, design, setting, materials, workmanship, feeling 
and association and meet one of four criteria: 

Criterion A: are associated with events that have made a 
significant contribution to the broad patterns of history;
Criterion B: are associated with the lives of persons 
significant in our past; 
Criterion C: that embody distinctive characteristics of a 
type, period, or method of construction, or that represent 
the work of a master, or that posses high artistic values, or 
that represent a significant and distinguishable entity whose 
components may lack individual distinction; or 
Criterion D: that have yielded or may be likely to yield 
information important in prehistory or history.

Criterion D: Data Recovery 

Criterion C: Engineering

Criterion B: Association with a  
Significant Person 

Presenter
Presentation Notes
The next step is to identify historic properties in your project’s APE. As noted earlier, properties that are listed in the National Register of Historic Places or determined eligible for listing are considered historic properties in the Section 106 process per the regulations at 36 CFR 800. The National Register is the federal government’s official list of districts, sites, buildings, structures, and objects deemed worthy of preservation. While the ACHP sets the regulations for the Section 106 process, the National Park Service sets regulations and provides guidance on what properties are eligible for listing in the National Register.  It is pretty easy to check for historic properties already listed in the National Register. The National Park Service maintains a database of listed properties on their website. In addition, the Environmental Protection Agency’s NEPA assist website has incorporated National Register listed properties in their map-based web tool.    Identifying eligible properties generally requires the assistance of SOI qualified consultants with specialized expertise or consultation with staff at the FTA regional office.  However, it is important to be familiar with the criteria for eligibility to do a reasonableness check of the consultant’s work and to help guide the assessment of effects in later steps of the Section 106 process. There are four criteria along with seven aspects of integrity used to determine NRHP eligibility (read slide – Criterion A, etc. ). Some general questions to consider when determining if a resource is historic are: Is the property old enough to be considered historic (the benchmark is generally at least 50 years old)? Does it still look much the way it did in the past? Is the property: related to important events or historical patterns; associated with a significant person; possessive of distinctive architectural or engineering qualities; or likely to provide historical information? Does it retain its all or most of its integrity – which encompases location, setting, association, feeling, design, materials, and workmanship?
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Step 2: Identify Historic Properties - Special Considerations

National Historic Landmarks
Traditional Cultural Properties 
Archeological Sites

Mt. Vernon, National Historic Landmark

Bears Ears National Monument and Traditional 
Cultural Property

Medicine Wheel , Archaeological Site 

Presenter
Presentation Notes
There are special considerations for certain categories of National Register eligible properties.  National Historic Landmarks are nationally significant historic places designated by the Secretary of the Interior because they possess exceptional value or quality in illustrating or interpreting the heritage of the United States. Today, fewer than 2,500 historic places bear this national distinction. These get special consideration under the Section 106 process and require consultation with the NPS and potentially the ACHP if the undertaking will have an adverse effect on a National Historic Landmark.    Traditional cultural properties can be defined generally as one that is eligible for inclusion in the National Register because of its association with cultural practices or beliefs of a living community that are rooted in that community's history, and are important in maintaining the continuing cultural identity of the community.  Examples of traditional cultural properties include: a location associated with the traditional beliefs of a Native American group about its origins, its cultural history, or the nature of the world; or an urban neighborhood that is the traditional home of a particular cultural group, that reflects its beliefs and practices.     Archeological sites Identification of archeological sites is often difficult for FTA projects because the projects tend to be located in urbanized, developed areas.  It may not be practicable to have access for consultants to perform field investigations.  The grant applicant needs to make a reasonable effort to identify archeological sites and document this effort.  This generally includes doing an extensive records search and looking at historical maps and photographs to identify what is likely present in the area.  The reasonable effort to locate archeological sites should be commensurate with the relative importance of the potential resource and the methods for potential data collection should be identified in consultation with the SHPO/THPO and other consulting parties. Please note that the location of archaeological sites must be redacted if and when the findings are made public. 
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Step 2: Identify Historic Properties – Eligibility Determinations

FTA decides that historic 
properties are present 
and may be affected by 

the project.

FTA makes a finding of 
no historic properties 

affected. 
Section 106 process 

completed.

or

No eligible or listed NRHP 
properties within the APE.

Eligible or listed NRHP 
properties within the APE.

Presenter
Presentation Notes
If there are no National Register listed or eligible properties within the APE, then FTA can make a finding of No Historic Properties Affected. This determination completes steps 2 and 3 of the Section 106 process by making an eligibility determination (there are no eligible properties and thus no historic properties) and an effects assessment (no affects because there are no historic resources. FTA then prepares a cover letter (or has the consultant prepare a draft cover letter) with FTA’s determinations and encloses a copy of the evaluation prepared by the grant applicant’s consultants. SHPO or THPO has 30 days to review the package of information and either comment or provide concurrence.  We recommend that other consulting parties receive the package at the same time as the SHPO for review.      Once all parties concur, the Section 106 Consultation is complete. If there are National Register eligible or listed properties within the APE, FTA will prepare a submittal to SHPO/THPO with a cover letter including FTA’s eligibility determinations and encloses a copy of the evaluation prepared by the grant applicant’s consultants. SHPO or THPO has 30 days to review the package of information and either comment or provide concurrence.  We recommend that other consulting parties receive the package at the same time as the SHPO for review. After determinations of eligibility are made, the Section 106 process continues to consider whether there are adverse effects on these properties resulting from the undertaking, which we’ll discuss after the next break. 
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Questions: Initiation of Section 106 (Step 1) 
and Identification of Historic Properties (Step 2)

Please use the chat box

We will answer a couple of questions and then 
move on to the next topic

FTA is recording the presentation and will 
develop a Q&A document to be posted to our 
website in mid-June

21
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Step 3: Assessment Of Effects –
What Is A Section 106 Adverse Effect?

Criteria of Adverse Effect
An adverse effect is found when an undertaking may alter, 
directly or indirectly, any of the characteristics of a historic 
property that qualify the property for inclusion in the 
National Register in a manner that would diminish the 
integrity of the property's location, design, setting, materials, 
workmanship, feeling, or association.

36 C.F.R. § 800.5(a)(1)

Presenter
Presentation Notes
As I noted before the Q&A break, if there are National Register eligible or listed properties within the APE, as assessment as to whether the project will adversely affect those properties must occur. So, what is an adverse effect? “An adverse effect is found when an undertaking may alter, directly or indirectly, any of the characteristics of a historic property that qualify the property for inclusion in the National Register in a manner that would diminish the integrity of the property’s location, design, setting, materials, workmanship, feeling, or association.”  
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Assess Adverse Effects
•FTA in consultation with Applicant and Consulting 
Parties applies criteria of adverse effect

FTA determines that 
historic properties are 

adversely affected.

FTA makes a finding of 
no adverse effect on 
historic properties. 
Section 106 Process 

completed.
or

Presenter
Presentation Notes
The bar for adverse effects can be low.  However, it is important to pay close attention to the reasons why an individual property is eligible for the National Register because that is the basis for analyzing adverse effects.  Remember there are four criteria and a variety of purposes that a building or structure or archaeological site may have had that qualify it for the NRHP.  If a building qualifies because it has unique architectural features, increases in noise due to a FTA project would not affect the unique architectural features of a building.  The building would still be there and the property would still qualify for the National Register.  However, if the historic resource is an open air concert venue, then increases in noise may have an adverse effect on the function of the historic property. FTA will work with you to involve the Section 106 Consulting Parties and the SHPO/THPO for their views on effects and take those comments into consideration. Depending on the scope of the project and range of potential effects, a meeting may be necessary to discuss and evaluate effects. Based on your recommendations and views of consulting parties, FTA will make a determination as to whether the project will result in adverse effects to historic properties. If FTA determines there are no adverse effects to historic properties, we will submit documentation to SHPO/THPO for concurrence. Again, SHPO/THPO has 30 days to respond. Once concurrence is received, the Section 106 Consultation would be complete. 
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Step 4: Resolve Adverse Effects

Resolve Adverse Effects
•All parties continue 
consultation to avoid, minimize, 
or mitigate

FTA sends a letter to 
the ACHP notifying
them of the Adverse 
Effect Determination.

FTA in consultation with 
Consulting Parties prepares 
Memorandum of Agreement to 
address mitigation provisions.
Section 106 Process completed.

FTA in consultation with 
Consulting Parties prepares 
Programmatic Agreement to 
address mitigation provisions.
Section 106 Process completed.

or

FTA sends the executed agreement to ACHP

Presenter
Presentation Notes
However, if an adverse effect is identified, such as physical damage to a historic property that will result from the project, the Section 106 consultation is not complete until the adverse effect is resolved. When FTA makes a determination of adverse effect and receives concurrence on that determination from the SHPO/THPO after their 30 day review period, FTA will send a package of materials as required by 36 CFR 800.11 of the Section 106 regulations to the ACHP notifying them of the adverse effect finding.  Essentially what the ACHP wants to see is documentation that the Section 106 process was carried out correctly and to review the material to determine whether they want to participate in the resolution of adverse effects.  Usually ACHP only participates if there is a unique application question of the Section 106 regulations or if a party asks them to participate. If FTA makes an adverse effect determination involving a National Historic Landmark, FTA MUST invite the ACHP and the National Park Service to participate in the resolution of adverse effects.   FTA has the choice to prepare either a Memorandum of Agreement or Programmatic Agreement as part of the Section 106 process to resolve adverse effects. A memorandum of agreement (MOA) is a legally binding document that outlines in detail the terms and conditions agreed upon to resolve the identified adverse effects. A programmatic agreement is a document that outlines the terms and conditions to resolve potential adverse effects and is best suited to complex undertakings, or other situations where additional, unidentified effects are anticipated. An MOA or PA should be developed in consultation with FTA, SHPO/THPO, all interested Consulting Parties, and you, the applicant. This process may require several meetings and draft language before all parties are satisfied with the proposed treatment measures. Treatment measures can include compiling documentation on historic properties, creating interpretation (pamphlets, sidewalks signs, exhibits) for historic properties, or even relocating historic properties. There are no prescribed treatment measures to mitigate or minimize adverse effects, which is why consultation with the consulting parities is a vital part of this process – to determine the most appropriate measures from a local perspective to mitigate or minimize the effects of the project. MOAs and PAs both have reporting requirements to ensure the treatment measures are carried out. Once parties are in agreement and the document is executed, it is filed with the ACHP. This concludes the Section 106 Consultation. 
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Questions: Assess Adverse Effects (Step 3) 
and Resolve Adverse Effects (Step 4)

Please use the chat box

We will answer a couple of questions and then 
move on to the next topic

FTA is recording the presentation and will 
develop a Q&A document to be posted to our 
website in mid-June 
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Does Section 106 Apply to my Project?
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CTA’s Loop Link, Image from www.Chicagonow.com 

Cleveland’s Health Line Station , Image from www.bridgemi.com

Transit Signal Priority, Image from https://nyc.streetsblog.org

Presenter
Presentation Notes
Now that we’ve gone through each step of the Section 106 process let’s take a look at some example projects to test our knowledge by determining whether each project is subject to Section 106.
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Is the project a undertaking as defined in the Section 106 regulations?
36 CFR § 800.16(y) defines an undertaking as: a project, activity, or program funded in whole 
or in part under the direct or indirect jurisdiction of a Federal agency, including those carried out 
by or on behalf of a Federal agency; those carried out with Federal financial assistance; and 
those requiring a Federal permit, license or approval.

If the project is an undertaking, does it have the potential to affect historic 
properties, assuming such properties are present?

Effects resulting from an undertaking can be either direct or indirect. Direct impacts include but 
are not limited to physical destruction or damage, alterations inconsistent with preservation 
standards, relocation of a property, or a change in use of a property. Indirect effects include but 
are not limited to changes to physical features of property’s setting, and visual, atmospheric, or 
audible intrusions.
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Does Section 106 Apply to my Project?

Presenter
Presentation Notes
Before we go through some specific examples, let’s review the criteria to determine if Section 106 applies. (read question one)If FTA determines there is an undertaking, we ask a second question:(read question two) – now remember, this question assumes the presence of historic propertiesIf the answer to both questions is yes, then Section 106 consultation is required for your project
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Rolling Stock Purchase
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Your agency is using FTA funds to purchase rolling stock for an existing bus route. There are 
no changes to the route and no anticipated construction of facilities or infrastructure  
associated with the maintenance and operation of the new buses. 

Presenter
Presentation Notes
Undertaking – yes $Potential – no, not introducing new elements into the street scape or disturbing groundApply - no
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Equipment Purchase

29

Your agency is using FTA funds to purchase rolling stock because it is transitioning to electric 
vehicles. These buses also require the purchase and installation of charging stations (such as 
the one pictured above), which must be located at multiple locations along the route. 

Presenter
Presentation Notes
Undertaking – yes $Potential – yes - introducing new elements into the street scape and disturbing groundApply - yes
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Bike Share 
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Your agency, with FTA funding, has decided 
to invest in a bike share program that will 
locate more than 40 bike rental kiosks in 
proximity to other transit stops. The kiosks 
have a footprint of 30 feet by 4 feet, with 
signage measuring approximately 7 feet in 
height. New concrete slabs will be installed.

Presenter
Presentation Notes
Undertaking – yes $Potential – yes - introducing new elements (even if they are low scale) into the street scape and disturbing groundApply - yes
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Facility Maintenance or Addition
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Your existing bus operation and 
maintenance garage and associated 
administrative facility, both of which 
are approximately 30 years old, are 
no longer adequate for your 
operational needs. A small expansion 
of your facilities will allow you to 
address these operational needs by 
enlarging spaces designated for bus 
operations, training, the operator’s 
check-in area, and other back of 
house functions. The expansion will 
occur within the boundaries of your 
existing property on previously 
disturbed land that is currently paved 
for parking. You are seeking FTA funds 
for the project.  

Presenter
Presentation Notes
Undertaking – yes $Potential – yes - introducing new elements into the street scapeApply - yes
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Installing New Sidewalks

Your agency is proposing to build sidewalks to create a 
safer environment and improve accessibility for 
pedestrians in an area with a potential for high 
pedestrian traffic. Approximately 1.75 miles of sidewalk 
are proposed and would be built within the existing 
right-of-way. The total disturbance is approximately 
6,000 square yards, which would include the driveways 
that will need to be reconstructed to allow for the 
sidewalk. Your agency is seeking FTA funds to 
complete the project. 

32

Presenter
Presentation Notes
Undertaking – yes $Potential – yes - introducing new elements into the street scape and disturbing ground; depending on resources, the setting could be disrupted by introducing paving in an open green spaceApply - yes
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Replacing Existing Bus Shelters
Your agency has identified 5 bus shelters that are past their useful life and are slated for 
replacement with FTA funds. The replacement shelters will have approximately the same 
dimensions. After removal of existing shelters, the condition of the associated concrete pads 
will be assessed and any necessary repairs to or 
replacement of the existing pads will occur.  

33

Existing shelter, 12’x5’ footprint
Replacement shelter design and dimensions

Presenter
Presentation Notes
Undertaking – yes $Potential – no – replacing existing elements, ground is already disturbed from existing pads; Apply - nohowever if shelters are much larger or repositioned at an intersection, it could apply
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Installing New Bus Shelters
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Your agency, with FTA 
funding, is preparing to install 
10 shelters at existing stops 
that are currently marked with 
poles and flags. The new 
shelters will have a footprint of 
6 feet by 9 feet. Concrete 
pads, requiring 6 inches of 
excavation will be  part of the 
installation. The proposed 
shelter design is shown at the 
right. Four of the proposed 
locations are shown on the 
next slide. 

Presenter
Presentation Notes
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Proposed Bus Shelter Locations
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Presenter
Presentation Notes
Undertaking – yes $Potential – yes - introducing new elements into the street scapeDepending on the context of the shelter and design, bus shelters do have the potential to cause effects on historic properties and generally should be considered undertakings under Section 106. Apply - yes
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Where Can I Get More Section 106 Information?

 Advisory Council on Historic Preservation, Section 106 Website (http://www.achp.gov/work106.html)

 Advisory Council on Historic Preservation, Regulations Implementing Section 106, 36 C.F.R. § 800 
(Access at http://www.ecfr.gov/)

 FTA Environmental Analysis & Review Website (http://www.fta.dot.gov/13835_5222.html)

 FTA Region 5 Environmental Website (https://www.transit.dot.gov/about/regional-offices/region-
5/environment)
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http://www.achp.gov/work106.html
http://www.ecfr.gov/
http://www.fta.dot.gov/13835_5222.html
https://www.transit.dot.gov/about/regional-offices/region-5/environment
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Next Steps

May 31, 2018: The presentation can be 
downloaded today through Adobe Connect

June 21, 2018: A recording of the presentation as 
well as a Q&A document will be posted on the 
Region 5 website

Thank you! 
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