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Re: Charter Service Co1nplai11ts Nos. ~00--t -16 ::nd 200--t-l S 

C)n F~'bructry 25. 2005, Joel Ettinger, then the RcgiuilJ.l ;\dn1inisrr0tor fvr l:Zcg;on \' 0l'1he 
Fcdcr:.il 'I'ransit :\<ln:inistration (F1'/\), issued ~1 charter ser\·icc decision in response to 
cu1r1plaints filed by Septcnib~·r \\-!nJs I\'1(ttor c~lach, Inc. (Scptc!nb;.:'.r \\-'Inds) <-~nd 
Tecumseh Troiky & limousine Sen·ice, Inc. (Tecumseh Trolley). Both complaints 
alleged th:it the 'T'o!edo J\_re3 Regional Transit P.uthority· (TAI~T/\) proYidcd charter 
se;·\·icc [01 the :\pr!cbutter Fcsti\'al in Gru::cl Rapids. Ohio. 

/:.s )'OU ki:.O\\', ii1 SC\'Cf3l pre-\'iOl~.S illSl3!1CC,::: f"f/\ had f1,1und rJ'.-~'cl~rf_-\ in \'iOintion of the: 
l7'T'_-\ 's ch~-n·ter ser\'icc regulation. In onJt:-r to z.\·oid further sanctioi~S, 'f,l\IZT.·\. rrgrecd ~u ~: 

i·eiT!cdi:ilion pl2.11 by· \Yhicil it\\ ouid see!: f·r,\ prior ~lfipTo\·a] of 2ny· charter ser\·ice it 
p;·dposc:ci to prD\'ide. In ciccord~l!lCC \\i~h d:a1 tncdiation plan, Frf,\ appro\'ed rr.-\IZ'l'.A. 's 
lca.se of buses to L;.1kefi·o11t Lin2s, Inc. (l..~::~cf~·onl) for the .:\pplcbuU-:r Festi\·aJ since 
Lakeland did not ll~i\'C suffic1e!1t L'~tpacily to proYidc the ser\·ict· it;.;elL 1,he Q.~ci5ion 
founJ th;:~t -r.!\.I<.-I'/\ ·s pro,·ision ufbuscs tc-1 Lc:kcfi·ont for tbe i\pple-buttcr FestiYal's 
~:!Juu!c scr\·ice constituted a \·il 1lation ofl':\R'f.:\ ·s rc::11edi~1tion pl~in and illegal charter 
se;·\·icc y;·1thin the n1eani11g of F-r.:-...'s clia;·tcr ::>er\·ict~ 1-,,:gulatiC\ns in ·~9 CF'l<. {i04. FT,\·'.) 
decision also fl..'COiD:t:cnded \'Olunt~1ry· ciis:;,orgc111t.:nt of~r.~rzrr_,\ ·s $6,880 J(-;: to the 
C(Ji11pki.inlng parties. 

-r.-\Fz-r.-\ requcsteJ a;; c."~tcnSiOil oftin:e uutil I\larc!i 2i. 2005 to lilc its appeal because !t 
did not rccci\·e t\\"O <:U;1c!1111en1s !o the dccisi!_;n until h'Iarch 9, ~0()5, the d~ite an appe~tl 
\\·ould h~iYt:' been due. C-Jn l\fart'h 10, 2U05, ~r;-..R'r.-\ reque:-:ted an exten~io!1 often day::c. 
until f\·f~1rch 2 ! , ~00), for-r!\R1,..'.\ to Ille i1s ~tpp~::i.l. F-f:\ granted T.'.\!<.'1'.-\ ·s request fo;· 
;.1n cxtcnsinn nfti111c for ·1·.~.r~-r ..\ to file its arpc:::d until hl~irch 21. 2005. T ·\l{l-;\ 
appe2Jcd f~l·e--\ ·s \]cL·ision Clfl J\ l~-i!·ch 2 J. 200S. ! ~1pdH1gize fnr the delay in f"L'."1f!Oi1din~ liJ 
·r.,\FZ1-_,\ 's appc~!l and any !l1CU!l\ t:nil·n·~·c:· i:]1;1~ ih1~ 11::1 v li:1\·c- c~iuscd. 



FTA's Charter Service regulation states that: 

The Administrator will only take action on an appeal if the 
appellant presents evidence that there are new matters of fact or 
points oflaw that were not available or not known during the 
investigation of the complaint. 

49 CFR 604. !9(b). 

New Matters ofFact 

A. Remediation Plan 

In its appeal TARTA states that on September 8, 2004 it was contacted by Lakefront. 
Lakefront infonned TARTA that Lakefront was obliged to provide eight buses on 
October I 0, 2004 to the Historical Society of Grand Rapids; however, it lacked the 
capability to do so and was, therefore, requesting to lease TARTA buses at $75.00 per 
hour. On September 13, 2004 TARTA sent a copy of this letter to FTA Regional 
Counsel Nancy-Ellen Zusman. TARTA was under a remediation plan requiring TARTA 
to obtain FTA approval before leasing buses to private operators. The remediation plan 
did not require TARTA to send a letter to the private provider seeking verification and 
supporting documentation of the request. 

At the time of the investigation Regional Administrator Ettinger was aware of the fact 
that TARTA was under a remediation plan, and that TARTA had submitted Lakefront's 
request to lease buses to Regional Counsel Zusman. In addition, all information that 
TARTA provided in rebuttal to the complaints was and is part of the record and was 
considered at the time of the investigation. Therefore, this information does not 
constitute a new matter of fact within the meaning of Section 604. l 9(b ). 

B. TARTA's Contact with Applebutterfest 

In response to the complaints filed by September Winds and Tecumseh Trolley, on 
December 7, 2004, TARTA's General Manager stated that TARTA had not held 
negotiations with representatives of the Grand Rapids Applebutterfest and that TARTA 
only had contact with Lakefront. The Regional Administrator's decision stated that it 
was disingenuous to aver that there was no contact between TARTA and representatives 
of the Applebutterfest. TARTA argues that this statement is not supported by the record. 
On January 13, 2005, however, Carol Erdody, Transportation Coordinator of the 
Applebutterfest, informed FTA that she knew that there was a complaint against TARTA, 
so she could not use TARTA to provide charter buses for the festival. FTA did not 
inquire as to how Ms. Erdody knew of the complaint against TARTA. TARTA argues 
that she could have obtained this information from the TARTA website or from an article 
in The Blade published on December 30, 2003; she did not necessarily have to be in 
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contact with TARTA in order to know about the complaints against TARTA and its 
inability to provide cha1ier service. These assertions do not constitute new matters of fact 
that were not available or not known during the investigation of the complaint, per 
Section 604.19(b ). 

C. Dual-Door Buses 

On December 7, 2004, TART A's General Manager also stated that TARTA did not have 
any communication with Lakefront regarding the provision of dual-door buses for the 
Applebutterfest. The Regional Administrator's decision stated that it was disingenuous 
to aver that TART A did not know Lakefront wanted TART A buses because of 
Applebutterfest' s desire for dual-door buses. TART A argues that this statement is not 
supported by the record, and that it had no communications regarding the provision of 
dual-door buses. The record reflects, however, that Carol Erdody also informed 
Lakefront and other chaiier bus companies that she preferred buses with both a rear and a 
front door so that more passengers could enter and exit with greater speed. She requested 
city-type buses because they work better for access and egress. FTA's decision was a 
factual determination based on all the evidence before it. TART A's denial of any contact 
with representatives of the Applebutterfest and any knowledge of the need for dual door 
buses is already documented in the record. Therefore, TARTA has not provided any new 
matters of fact within the meaning of 49 CFR 604. l 9(b) to constitute grounds for an 
appeal. 

TARTA argued that the statement in the decision about the chilling effect of Carol 
Erdody's telephone search for dual-door buses is irrelevant. This argument, however, 
does not constitute grounds for an appeal. TART A provided no new facts that were not 
already available at the time of the investigation. 

D. Lakefront's Capacity 

The Regional Administrator's decision stated that TARTA violated the accessibility and 
capacity exception because Lakefront "had vehicles availabie to provide service." 
TARTA argues that this is a subjective finding and not supported by the record. TARTA 
disputes FTA's factual finding that Lakefront had the capacity to service the festival. 
The record reflects that the complainants were witnesses to the fact that Lakcfront's own 
vehicles were available on October I 0, 2004 during the Applebutterfest. TART A did not 
provide any new information to contradict evidence that Lakefront had vehicles available 
to provide service. Disagreement with FTA 's factual findings in the decision does not 
constitute a new matter of fact. 

Therefore, TARTA has not provided any new matters of fact within the meaning of 49 
CFR 604.19(b) to constitute grounds for an appeal. 
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New Points ofLaw 

In the appeal letter TART A refers to a FT A charter decision issued on August 25, 2004, 
Chtirter Service Docket No. 2004-02, and a Federai Register Notice issued on 
November 3, J 987, 52 FR 42248, in support of its position. The decision and the Federal 
Register notice state that FTA does not expect grantees to inquire into evidence provided 
by private providers unless there is some indication of fraud or falsified statement. 
TARTA argues that pursuant to these two sources of precedent TARTA was not under 
any obligation to inquire into Lakefront's lack of capacity. 

Nonetheless, the Charter Service appeal procedure requires "new points of law that were 
not available or not known during the investigation of the complaint." 49 CFR 
604.J9(b). The infonnation that TARTA presents in its appeal request does not 
constitute a new point of law. Indeed at the time of the investigation Regional 
Administrator Ettinger was well aware of the decision at Charter Service Docket No. 
2004-02 and the Federal Register Notice at 52 FR 42248 (Nov. 3, 1987). 

Therefore, TARTA has not provided any new points of law within the meaning of 49 
CFR 604. l 9(b) to constitute grounds for an appeal. 

Conclusion 

I have considered the evidence submitted by TARTA in support of its appeal. TARTA 
· has not presented any new matters of fact or points of law that were not available or 

known during the time of the original investigation. Therefore I will not take any action 
on this appeal. Accordingly, the February 25, 2005 decision by the FTA Regional 
Administrator Ettinger is the final FTA decision in this matter. 

Sincerely,
~-c:_ 

avid B. Horne 
cting Deputy Administrator 
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cc: Ja111es 1(. cleL, General i\ianagcr 
·roicdu .~rea l~cgion~d Tr~u1~it :\utbo1it\ 

Tokdo, OH -13697 

Juan 1-1. Rifr, Counsel for TARTA 
T11 o ~brilirnc Plaza 
Toledo, 01 r -13(\Cl.J 

Sk\ e Pixley, Pn:sidcnt 
"ft-:l·Lnnscll TroHc·y and Liinnusine St'r\·ice, lnc. 
8514 Pennington IZGad 
Tecu111::;ch. I\il -!9'.236 

Clo CCD Tr,n-el. inc. 

Toledo, OH -L'ii 12 

Elizabeth Martineau, TCC-20 
Nann- Ellen Zusman, TR0-05 
Paula Sch\\'acb, TR0-07 




