
BEFORE THE FEDERAL TRANSIT ADMINISTRATION 

Septem~er Winds Motor Coach, Inc., and 
Great Lakes Limousine Association, 

Complainants · 

v. 
Charier Service Docket Nos. 2003-08 
and2003-24 
49 U.S.C. Seciitm 5323(d) 

Toledo Area ~giohal Transit Authority, 
Respondent, 

DECISION 


Summai:y 

• . t • • 

On July 10, 2003, September Winds Motor Coach, Inc. (''September Winds") filed a complaint 
with the Federiµ Transit Administration ("FTA").allegjng ~hat Toledo AreaRegional·Transit 
Authority ( .. TARTA" or ~'Resp.ondent") was providing chaner service in violation ofFTA's· 
charter regulation, 4:? Code ofFederal Regulations (C;F.R.) Pan 604. Subsequently, duril:ig 
TARTA•sTriemrial Review, also in July 2003, the Respondent Was found io be out of 
compliance with the charter regulations, specifically 49 C.F.R. Section 604.9(b) and was.told to 
immediately cease and desist from providing charter service. The final report ofth.e Triemlial 
Review was conveyed to TAR.TA on August 14. 2003. · · 

The Respondent filed a reply to the September Winds complaint dated September l 7, 2003. On 
October 2,2003, September Winds provided additional infonnation indicating that TARTA was 
still offering chaner service, and on October 7, 2003, FTA issued~ second'letter ordering· 
TARTA to immediately cea.Se and de~ist providing charter service. September Winds responded 
to TARTA's reply on October 22. 2003. · · 

. . . j . 

On November 13, 2003, the Respondent was invplved in an incident with ihe· Ohio Department of· 
Public s8.fety ('•ODPS''). ODPS discovered underage drinking of alcohol on TARTA.buses that 
were running between the Univer~ity ofToledo and Headliner's Bar. FTA was notified via 
telephone of the incident ·on November 18, 2003. Also, on NovemberlS.2003,Great Lakes 
Limousine Association (0 Great Lakes") filed a complaint against the Respondent for chaner 
violation~. 

After contacting TARTA via telephone on November 18, 2003, FTA followed up with a letter on 
N~veinber 24, 2003, reiterating for the third time that TARTA must immediately cease and desist 
operating chaners until it had properly completed the willing and able. charter. dete!Illination · 
process. TARTA indicated that it would cancel all existing chaners. · 



One of the cancelled charto-s was a charter with ·Paula Chasteen for her wedding. Ms. Chasteen 
contacted FTA via telephone on November 26, 2003, to complain·about the cancellation ofheJ.' 
wedding charter. Ms., Chasteen provided acopy to FTA ofTARTA's charter con.finnation on 
December 17,2003. · 

TARTAmet with FTA onDecember),2q03, 1:0 discuss outstandmg charter issues. TARTA was 
asked to respond to all·additionalallegations inwritfug. specifically the Great Lakes complaint 
and the ODPS incident. TART A indicated that it had issued a notice for willing and able private 
providers onNovember 28; 2003. TARTA.provided its response to the additional allegations on 
December 29, 2003: ·. · 	 · 

FTA consolidated the !Wo charter complaints ~nd the ODPS. incident based on the similatity of 
the allegations ,ancfthe iri.Cidentcircwnstances. Upon reviewfu.g the allegations in the complahits. 
artd tiie subsequent filings ofbdth the Complainants and theRespondent, FTA has concluded that 
the service in question does violate FTA's regulations ~egcq:ding chaner service. Responqent is 
hereby ordered to cease and·desist providing such. illegal.service. 

. 	 . . . 

Complaint Histofx'. 

September Winds filed, its com.plaint with the FTA on July 10, 2003. The compl8.int alleges the 
fu~~~ . ' 

. 1. TART A provided unauthorized charter forthe following everits:. 
a. Crosby GardenFestival ofAits: 
b. Parade of Homes; 
c. Senior.Open; · 
d. Schoel Runs; · 

e, Employment Services; 

f. Cbristnias Shuttle Sr:rrvice; and · 
g. Wedding Trolieys. 

2. 	 September Winds replied to TARTA•s annual notification to willing and able charter 
providers and never received a response; . . . 


.3. TART A underbi.d September Winds 011 the A-Plus Employment Services contract; 

4. 	 TART A's phone book listing included bus and trolley charters; and . 
5. 	 TARTA advenised group tours, weddings and panies wider the heading "Buses~Charters 

& Rentals" in the_ phone book. · 

During the Triennial Revie~_inJuly, TARTA was found to be out of compliance withthe clianer 
requirements:· It was told verbally to cease and desist froin providing charrer service. O:q. August 
14, 2003, the final report of the Triennial Review was conveyed to TARTA, and it.was told in 
writing to stop operliting charters. 

·On October 2, 2003, September Winds supplemented its com.plaint with an ad showing TAR.TA 
service for Mud Hens games and pages from TARTA's website lisrillg a variety ofservices that 
TARTA offered, specifically the availability of its trolleys for lunchtime service and rental, 
including for weddings and parties. 



On October 7,2003, FTA wrote TARTA again reiteratingthatit was under a cease and desist 
order to cease. chan.er ope~atlons. FTA 'also indicated that it had never. received·a response to the 
Septe~ber Winds compl~t. · 

FTA sub:eq~ently received a_ respo~sefrom TART~ dated Sep;ember 17,2003. hl 'its response, 
TARTA m.d1cated the following as to September Winds allegations·: · 

. 1 '. Crosby Garden Festival ofthe Ans- service provided through a contract with Toledo Aero 
Charters; . . .. · 

1. 	 Parade ofHomes- service provided through acontract withToledo Aero Chaners· 
3. 	 Senior Ope~- no additfonal TARTA service was pr-0vided; . . ' 
4. 	 Schoo1Runs4 it is P.ennissible tripper service; 

. 	 . . . . . I , . . 

S. 	.Employment Services- TARTA d()es not provide such service; 
6. 	 Cbristtrias Shuttle Service- TARTA utilizes its trolleys onrl?gular published routes; 
·7. Wedding Trolley-.TART A prnvides direct c.h~er seJ:Vice after reaching flgre~ments with 

all WiHing an~ able private providers; TAR TA h$s riev~r receiVed a respO\lS~ from 
September Wmds; and 

8. 	 TARTAacknowledged it had been cited during the recent Triennial ReView for improper 
wording on its wil.ijxl.g and able notice, ~ut that the notice was in the process of being · 
revised. 

On October22,2003, Septemb~ Winds responded to TARTA's reply. It stated the following: 

L TJ\RTA,s reply was untimely; · , . 

2. 	 TARTA never contactetJ,S.eptember Winds regar~i:ng a willing and able notice, but in 

June 2000, the American Bus Assod.ati.ori contacted them about TAR TA' snotice, 
September Willd~.responded:as a willing and able provider, but it rieverhea.rd back from 
TARTA" 	 . . 
. , 	 . . 

3. 	 There is no. address or listing. for Toledo Aero Charters. and the only phone nl.lmber for 
them is listed as Wisniewski Funeral Home or Toledo Ljmousine Service;·· 

4. 	 Am:>ther·private op,~rator has photos of.TARTAbuses.at various events (Cedar Point 
Amusement Park,.Crosby Gardens Festival, etc.); and~. · 

5. 	 Christmas Shuttle and Wedding Shuttles are part of a ~o.mplaint from .another operator~ 1 
. 	 . ' 

. . . . .I , 	 . 

On November 1'8, 2003; FTAwas notified via relepho11e by a private charter op.eraror that 
TARTA had been frivolved in an incident involving charier service alld.that there was a news 
story about the incident. The news ~icle from a Toledo news station stated that 011November · 
J3

1 
2003, undercover agents from the ODPS arrested students on a TART Ab.us for underage 

drinkhlg. TARTA had. been nmning a shunle service from the University of Toledo to 
Headliner's Bar on Thursday nights. The shuttle was advertised as a ''parry bus.'' · . 	 .. . 	 . 

FTA immediately contacted TAR.TA.by telephone on November 18, 2003, regarding the ODPS 
incident. fTA followed up with TARTA in m1 email on Noveri1ber 19, 2003. FTA requested that 
TARTA explain the circuinstanees of the incident and provide supporting documentation. 
TARTA indicated that it had provid.e.d·a shuttle service from.the University o~Toledo to 

·Headliner's Bar through Toledo Aere Charter. FTA stated it wanted information on Tole~o Aero 

1 September Winds refers to a complaint filed byT~cumseh Trolley arid Limousine Service ("T~cumseh Trolley
1
') 


against TARTA. FTA never received a co!)'lplaint from Tecumseh Trolley. 
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~hatter smce FTA had been unable io find a listing for Toledo Aero Chaner, and its only phone 
rtumber was listed to Wisniewski Funeral Home. 

On Noverober,21, 2003, FTA obtained from ODPS a copy ofthe contract between TARTA and 
Verso G~oup, which represented Headliner's Bar. ODPS,also supplied a copy of the "party bus" 
·adverrisement. 

,FTA issued a third lenerto TARTA on November 24, 2003, asking TAR.TA to explain in writing 
the ODPS incident and the Verso contract. .Again, FTAreitetated that TARTA should n~t be 
providing direct charter ser~i~e nor le~sing its vehicles.uiirll the ODPS incidem was fully· 
explained. 	 · 

' 

Subsequently, .FTA received a complaint from Great Lakes dated Novemberl8, 2003. In its·· 
complaint. Great Lakes alleged

1that its members consistently complain about· T ARTA providip.g · · 
illegalcharters. TARTA was ~eeri providing a charter, from the COBO Hall to a Red Wings 
Hockey game on September 25; 2003; with amarquee marked :'charter"; other charters included: 
Comerica Park for Detroit Tigers games. Cedar Pointe Ohio .for the muusen;i.ent park, etc. Great 
Lakes alleges that TART A despite a ·cease and desist order from PTA is still advertising and 
providing wedding charters with its trolley. Great Lakes alleges trait TARTA adtnits it does 
approximately 300 weddings a rear. Because Great Lakes ~legations were the sa:rn'.e general 
allegations as the prior complai'nts, FTA consolidated the complaint whb the September Winds 
complaint. · 	 · 

·On November2S, 2003, TARTA admitted that it had stopp~c!.bpokin& new charters, but it was 
cominuing to provide charter service because it disagreed with FT A's cease and desist dr~er. 
FTA informed TART A that cease and desist meant stop allcharters immediately. TARTA 
indicated it would cancel all its outstanding booked chartets. 

On November 26, 2003, Paula Chasteen contacted FT-A to complain that her wedding charter 
with TART A scheduled fot November 28, 2003, had been cancelled. Ms. Chasteen subsequently 
provided a copy to FTA of her contract with TAR.TA and her confirmation dated Octoper29, 

· 2003. The confirmation states that .alcohol is permitted on the trolleys. 

TARTA met with FTA on December 1. 2003. In that meeting, TARTAwas asked to provide a 
written response to all the outstanding alleg~ions. against it.· FTA again reiterated that until 
TARTA. went through the willing and able determination process, it .should not beproviding 
direct or indirect chaner. · 	 ' 

TARTA sent in its respOI}Se dated December 29, 2003, stating the following; . · 
1. 	 Past booking of charters- TART A bad been leasing vehicles for charter use to Aero 

Chm-ters/Toledo Limousine (Aero Charters} since 1995 based on its capacity constraintS. 
TARTA only learned this year that Aero Charters had no vehicles. TARTA will stop 
doing business with Aero Chaners. TARTAwas also providing direct charter service 
with its trolleys, because it alleged it had agreements with the private willing and able 
provjders. TARTA has ceased doing that and is currently goin~ through the will.ing and 
able deten.nination process. It received seven responses and will attempt ~o obtaUl 
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agreements with all seven private providers. It will not provide direct chatter With its 
trolleys if it cannot reach agreements. · · 

2. 	 Service in Great Lakes coJf1plaint;, 'The trips referenced by Great Lakes were ..No 
Crumb'" trips; Trips were organized and driven by TARTA drivers at minimal cost to 
outside organizations. The''i!.""iver or group is assessed a charge of$SO or $lC>O to cover 
'fytel costs and wear and tear en the vehicle. T~t.A has stopped prG>viding "No Crumb,, 
trips. 	 · 

3. Headliner's lncident- TARTA entered into ~ agreement with t1ie Verso Orol.lp :through 
· Aero Charters to p'rovide a shuttle from University of Toledo to Headliners and ·a coffee 
house. TA.RTA ~tates it has a policy of no· alcohol on h$vehi,cles and the dnver did not 
know underage drinking was going on, TiARTA;will .no long~r take work that potentially 

. may involve underage drinking. . 
4, • School Tripp~r service-T~TAprovide~ permissibie tripper service for.school children .. 
5. 	 HoJ.iday Trolley Sleigh Sei:vipe;. '17ARTA provi4es holiday service utllizjng its trolleys . 

.between two malls. Jhe service is open to the public and listed ~n TAK( A's regular 
scbedules. · 

Acceptable Chnn:er Service 

If a recipient of federal funds~ like 111e Respondent, wishes. to provide charter· sc:rvice, then it must 
comph with the procedurftl requirements. The r~gulation States the following: · 

rt a recipient desires to .Provide any charier servic¢ using PTA equipment ~r facilitie~ the .. 
recipient must first determine if there are any private chatter operators willing and able to 
provide the charter serv~ce ... To the extent that there is.at least one such operator, the 
recipient is prohibited front providing charter st!rvice with FTA. funded equd.pment or · 
facilities unless one O! more of tpe exceptions applies, 49 c~F.R. Section 604..9(a). 

. . i 

There are a number ofexceptions listed for providing charterservice.. However, the Respondent 
haS hot complied wi.th the procedural prerequisites for the excepti9ns and in some instances has 
provided service that does not even.fall within an exc~ption. 

The ;regltlations' clearly state that before a recipient provides charter service it must detenuine if 
there is a.ny willing and able charter operator. 49 CS.R. ~ 604.9(a). In order to determine if there 
is at lea.St one private charter operator willing and able to provide the service, rhe recipient must 
complete a public participation p~ocess. 49 C.F.R. § 604.l l(a)~ The regulations under 49 C.F.R. 
§ 604.1 l(a) require that the recipient complete the following: · · 

(1) 	At least 60 days ·before ir 4esires to begin to provide charter service ... 

(b) The.public participation.process must ~ta minimum include: . . ·. . 
· · 	 (1) Placing a notice in a newspaper, or newspapers, of general c1rculanon w1thm the 

proposed geographic charter service area; . . .. 
(2) Send a copy of the notice to all private charter_service operators ~n the proppsed 
geographic service and to any private charter service operator th~t requests nonce; 
(3) Send a copy of the notice to the United Bus O~ers of Amenca, 1300 L Street, 

L_ 
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NW., Suire 1050, Wa5hington, DC 2005 and the American Bus Association 1100 New 
. . ' ' 

York Avenue, SW. Suhe 1050,· Washington, DC 20005-3934. 
(c) The riotice.mu5t: · . 

(1) State the recipients nam~; 
(2) '1?escribe the charter se:vice that the recipic;m proposes to provide ~imited tc days, 

times of day, geographic area, and.categories ofrevehu.e vehicle but not the 
. . ' I . . • ·' 

capacity or the duration of the charter service; 
{3) Include a statem~t providing any private charter operator .. ; at least 3 O da;rs ... .to 

submitwrinen evidence... 
(4) State the address to which the evidence must be sent; 
(5) Include a statement mat the evidence ne~ess~ for the recipient to determine' if a 

private chaner operator is willing and able inc.ludes the following: · 
,(i). A statement that 'f:he private operator ha~ the desire and the physical capacity to 
actually provide'tht:: .categories of revenue vehicle specified,,arid 
(ii) A copy of the documents to show that the private charter.operator has the 
requisite legal authotjty to provide the p:roposed charter s.ervice and that it 'meets 
all necessary. safety c~ri;ific~tion, licensirig an~ other legnl .requirements to provide 
~e proposed.charter service. . · 

(6) Include a stateme11;t tlfat the recipient ~hall review only that evidence submined by 
the· deadline,, shall complete· its review withi11 30 days of the deadline, and' within 60 
days ofthe deadline shall ,int'orm each 'private operator that submined evidence what the 
results of the review are. 
(7) Iriclude a statement that the recipient shall nor.Piovide any chaner service using.,, 
equipment or facilities fu11ded under the Acts to the extent that there is at least one 
willing and able_ private charter operator unless the redpient qualifies for one or more of 
the exceptions in 49 C.F.R. § 604.9(b). ' 

Discussion 

Recipients of federal financial assistance can provide ch.aner service under these very limited 
circumstances. In the absence of one of the limited exceptlo~. the recipients are prohl,bhed fro·m 
providing the service. 49 C.F.R. Section 604.9(a). ComplainfllltS allege that the Respondent is 

. providing charter service utilizing both its buses and its trolleys. Compl'ainants alsp allege that 
Respondent is utilizing a non-existeDt company to provide direct charrer service and improperly 
leasing its .vehicles for direct charter service. Additionally, ComplairiantS are asserting that no11e 
ofthe chaner exceptions· apply. Resp0nde11t receives Section 5307 so it is required to comply 
withthe charter regulations. · · 

Respondent was found to be out of.compliance with the charier regufai:ions during its recel;,lt · 

triennial review. TARTA's willing and aole detetmination notice was improperly worded. and 

TARTA was informed to cease and desist providing charter service until it had properly gone 

through the willing and able determination process as required by49 C.F.R. Section 604.l l. 

TARTA ignored FTA's cease and desj st order for three months and was ordered to cease and 

desist three rimes before it finally obeyed the order. 




·A. Aeto Charters Service 

Respondent acknowledged in its re~popse dated September 17,2003, thanhe.tiips for the Crosby. 
Garden Festival ofthe Arts and theP.arade ofHomes wereleasingTARTA vehicl.esthioughAero 
Chaners. TARTA also acknowledged in its letter dated December 291 2003, that the Headliner,s 
shuttle service also involved the lea~iilg ofTARTA vehicles to Aero Charters. Respondent · 
admits tliat Aero Clwters has no vehicles and a search ~n the internet reveals that its pho11e 
nun1ber is listed to a funeral home, as September Winds properly states ..Under the charter 
regulations, vehicles can onlybe leased for capacity or accessibility reasons to·private providers 
(Section 604,9(b)'(~)). ~ero Chaners does not qualify as a private piovide~.so all ofthese 
incidents constintte impr()per charter. · 

f\dd~~io~al.ly, the contract for the Headlfaer,s shuttle service showed TART.A's and Aero 
Chaners's names 'cm.the contract. Ther~fore, it appears tha~ T ARTA itself may have been 
·running a dir~ct charter serVice illider the name Aero C~arters.. Either way, since TAR t A was 
providing the charter service Wi*ou't following the proper procedure for deterqtihlng whether · .. 

. there were willing and able private providers'~ the Headliner's shuttle service constituted 
impermissible chaner service under49 C.F:R.,P~ 604·. · 

B. "No Crumb" Service 
. ' . 

The Resppndent acknowledges in its.December 29. 2003, letterthat the charter service alleged in 
the Grea'tLak.eS:·complaint constituted ••no cnunb" service: .TART~ describes this service•as trips· 
organized and drivC'll by TARTA.drivers at minimal cost to outside organizations'. the driver or 
group was assessed. a minimal charge. These trips clearly constituted charier Un.der Section. 
604.S(e). The Respondent does not even allege that any of the charter exceptions upplies. All the 
··no cnimb"'trips consthmed impermissible chaner. · · 

C, Weddings 

TARTAacknowledges that it was pr~viding direct charters for weddings llSing \ts troll;eys 
because it had agreements wjth local· private providers. fiowever, TARTA has not S\lpplied any 
agreements with Willing and able providers and during its recent.triennial review iis n.otice for 
de1ermining willing and able providers was found to be deficient because it did not indicate what 
type of service TARTA intended to provide. as required by Section 604.1 L . Any direct charter 
service that TAR TA supplied using its trolleys co~tmed impermissible charter service si~e it 
had not compli~d with the requirements for determining whether there were any willing and able 
private providers as required under.Section 604.9. TAR.TA should also not have been advenising; 
in the. plionebooknor on the intemet. thai it was offering direct cm.uter .service~ TARTA needs to 
remove those advertisements. 

D. Tripper Service 

The ~vidence suppon:s a finding that the school service TARTA is providing is ~ermis~ibl~ 
tripper service under 49 CFR Pan 60~.It is regularly scheduled n:iass transponanon which is opt:n 
to the public and it is listed on TAR..TA·s regular scheduled published routes. 
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E. Holiday·shuttles 

The holiday shuttles using TART A Yehicles are permissible mass transponation. They are open 
to the public ciiid' listed on regular published ·schedules. 

F. Procedural Detergrination 

·The regulation· under 49.C.F.R. § 604.11 cl.early sets forth the procedures for determining if any 
willing or able private charter operators e~ist. The onu,s is upon the recip,ient IQ provl.de a"public 
p~~icipation process." 'At aminimum, the recipient is required to provicie .any private charter 

· operator with at least 30 days to submit wrinen evidence to prove that it is willing and able, and 
.~hen itmust infon:n each private operator what the results are 1at least 60 days before the deadline~ 

In addition ro the notice, the Respondent is required to send a copy ~f the notice to the United Bus 
Owners· Association (UBOA) .and the American Bus Association (ABA), which it had not done. 
49 C.F.R. § 604.1 l(b)(2) requires the Respondent to sentl a .. copy of the notice to all private 
charter service operators in the propQs.ed geographic chaner'servjce area an'd to.any private . 
charter ser'Vice operator that requests.notice." Respondent fa.iled to send copies.to the UBOA•and 
the ABA and also fail~d fo send notice to September Winds. September Winds alleges that they-
responded to the notice and never received a. reply.. · 

Until .TARTA detennines that there are no willing and able private pro~iders it should not be . 
. opei·ating any chaners. Since TART A received responses from seven private pnwiders as a result 
of its recent willing and able notice,.itwilfnot be able to provide any charter service until it has 
reached written. agreements with· each of the private willing and able providers. TARTA'can only 
lease its .vehicles to private providers if one of the limited exceptions applies under 49. CFR 
Section 604.9(b)(2). 

·G. Alcohol Use on Chaner Trips 

Complainants ha".e all-egedth~t alcohol is pre.sent dunng some ofRespondent's charter trips. 
FTA does not regulate the use qf alcohol on charter trips.·· However, TAR TA shoW;ld be 
complying witli Ohio law regarding the conswnption ofalcohpl on its vehicles. The contract 
provided by Ms. Chasteen indicates that 1'ARTA was alloWing the consumption of alcohol on its 
vehicles. This fact is contrary rorept:esemations that TARTA made to fTA. ·TARTA should also 
be complying with Obie law with r~gard to the c<;msumption of alcohol by minors. 

Remedy 

·complainants have requested that Respondent.immediately cease and desb1 its chaner operations; 
TARTA has stopped providing charter service pursuant to FTA's current cease and desist order. 
[tis currently proceeding with the will~11g and able de~erminatlon :Process. Unti~ TARTA . 
conipletes the process it cannot resume chaner operanons. Also, it cannot provide chaner serv1ce 
unless one of the limited exceptions applies. 
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ninger . 
'· 

Conchision and Or.der 

FTA finds that Respondent has been providing impermissible charter service and orders it to 
cease and desist any such further semc.e..Refusal to cease and desist in the provision of this 
service collld lead to additional pe~ties on the part ofFTA. Additionally, the mileage for 
improper chaner use should not accrue towards the useful life of the Federally funded vehicles 

I . I 

In accordance with 49 C.F.R. § 604.19, the losing pany may appeafthis decision within ten days 
of receipt ofthe decision. The appeal sho\lld be sent to Jenna Dom. Admiriistrator. FTA, 400 · 
Seventh Street, S'.\f., Room 9S28, WaShington, D.C.. :20590; 

0 L~'t~O-t 
Joel . " .Date 
Regi Administrator 
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