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Attendance
TRACS Members

Jackie Jeter, Amalgamated Transit Union
Cheryl Kennedy, MTA New York City Transit

Vijay Khawani, Los Angeles County Metropolitan Transportation Authority
Paul King, California Public Utilities Commission
Ed Watt, Transit Workers Union of America

Tamara Lesh, TriMet
James M. Dougherty, Washington Metropolitan Area Transit Authority

Eric Cheng, Utah Transit Authority

Subject Matter Expert
Jordan Multer, Volpe National Transportation Systems Center



FTA Representatives
Jerry Powers, Acting Director, Office of Safety and Security

Volpe Center Facilitation 
Jeffrey Bryan, Facilitator


Kevin McCoy, Note-taker

Working Group Meeting Proceedings

Setting

The November 3rd meeting of the TRACS 11-01 Working Group took place on the final day of the 15th Annual State Safety Oversight (SSO) Program Meeting, hosted by the Federal Transit Administration (FTA) Office of Safety and Security. Following the conclusion of the regular meeting activities, SSO Program Meeting attendees were invited to stay to observe the TRACS Working Group meeting as audience members.
Welcome/Introductions, Jeffrey Bryan, TRACS Facilitator
Mr. Bryan welcomed the participants and audience members to the meeting. Mr. Bryan reviewed the Federal Advisory Committee Act (FACA) rules which govern TRACS, stressing that audience members were welcome to raise their hands to ask questions of the working group, but that the extent of audience participation would be at his discretion as facilitator.
The agenda for the meeting consisted of three major activities:
· Recap previous webinar with Federal Railroad Administration (FRA) pilot Peer Review Team (PRT) members and discuss implications for the rail transit industry.

· Review Implementing Memorandums of Understanding (IMoUs) from FRA pilot sites.

· Discuss how a voluntary non-punitive reporting system might be implemented for the rail transit industry.

Discussion
Recap of Previous Working Group Meeting
Jeffrey Bryan recapped some of the initial conclusions reached by the majority of the working group during previous meetings:

· The FRA pilot is a good model for the rail transit industry to adopt

· IMoUs should be written carefully to provide for proper governance of the reporting system

· The rail transit industry should establish PRTs which will:

· Be trained in multiple cause incident analysis

· Review qualifying incident reports that have been screened by a third-party agency

· Make recommendations to the transit agency’s management for corrective action

Discussion

The working group discussed the structure and roles of PRTs in the existing reporting systems used by the Federal Aviation Administration (FAA) and FRA, as well as potential structure for PRTs for the rail transit industry. Much of the discussion involved Jordan Multer of the Research and Innovative Technology Administration’s Volpe National Transportation Systems Center, who is involved in the administration of the FRA pilot non-punitive reporting system. The following notes summarize the major topics discussed.
How often do PRTs meet?

· The number of days that PRTs meet varies by agency, ranging from once per month to multiple days per week.

· The PRTs at profit-making agencies (e.g. Union Pacific) tend to meet more often than PRTs at public agencies. For example, New Jersey Transit has reduced the number of days their PRT meets due to issues with funding.

· Third-party screening agencies have the ability to recommend that specific incidents receive priority review by the PRT.

What types of agencies are suitable for a confidential, non-punitive reporting pilot?

· It is important to consider the diverse nature of the rail transit industry and address the practical difference between small, medium, and large agencies.
· Large transit agencies that are already developing reporting systems may be the best initial candidates. However, some smaller agencies have also expressed interest or have implemented their own system already (e.g. Sacramento).
· Agencies with particularly strained relationships between labor and management should be avoided as pilot sites.

How should the Memoranda of Understanding be structured?

· FRA started by developing a broad MoU, which was later made more specific and detailed to relate to specific carriers.

· It may make sense to write a high-level MoU that the State(s) are involved in creating, and sign onto, but then to write more-specific IMoUs with individual transit agencies, collaboratively developed with all stakeholders. These IMoUs should be very clear about the criteria that will be used to determine if a report does, or does not, qualify the employee for immunity from discipline.

What should the role of the FTA and the SSOs be on the PRTs?

· SSOs could potentially build valuable expertise, relationships, and enhanced understanding of the industry through inclusion on the PRTs.

· Working group members were concerned about how the SSOs would handle the discovery of regulatory violations by transit agencies through the PRT process. 

· It was decided that if SSOs are invited to participate that they must be held to the same confidentiality standards as all other PRT members and that they should sign a MoU indemnifying the transit agencies from regulatory action in the same way that reporting employees are indemnified from discipline.
· An audience member indicated that at his transit agency, they invite an SSO representative, but that the SSO representative does not have voting power.

· Some working group members expressed concern that many SSOs rely on contractors who may be inclined to take advantage of inclusion in the PRTs to increase their billings.
· In the FRA model, FRA has a seat on the PRTs, as well as voting rights.

· One advantage of including the FTA on the PRTs could be that the presence of FTA in the PRT sessions could encourage all PRT members to set aside their regular roles and concentrate on the task of improving safety collaboratively.

· Working group members suggested that the FTA will need to provide funding to make a confidential, non-punitive reporting system work.
· Jeff Bryan asked what the working group would suggest if the FTA does not have the resources to participate directly in the PRTs. Working group members indicated that perhaps the FTA could participate in the pilots, but then transfer this role to the SSOs over time. 

Should a pilot, confidential, non-punitive reporting system report aggregate trend data?

· The FAA’s reporting system creates aggregate statistics from the many thousands of individual reports that they receive and distributes regular trend reports to the industry and public.

· Audience members and some working group members expressed concern that if aggregate trend data were collected it may be subject to the Freedom of Information Act (FOIA) and legal discovery and end up in the hands of local media. Many participants and audience members expressed concern over the ability of statistical trend data to be misconstrued and poorly reported in the media in a way that incorrectly portrays a transit agency’s safety performance.

· It was suggested that the FTA might find aggregate data of this type useful, but that if FTA had access to it, then it could be subject to FOIA and discovery.
· FRA does not have access to trend data, or individual reports in their pilot system. Only FRA PRT members have access to any data and they are bound by confidentiality agreements.

· Working group members suggested not reporting aggregate trend data to the FTA, in part because the rail transit industry is so diverse that it would be very difficult to compare across agencies. Also, working group members were concerned that the media would improperly compare statistics across agencies and make misleading reports.

Is there a distinction between a “Close Call” and a “Near Miss”?

· Audience members suggested that the working group define a “close call” and a “near miss” as being distinct, where a close call is an event that would not otherwise have been discovered and could have caused an accident, and a near miss is an event that is known, but did not cause an accident.

· An audience member remarked that his transit agency is required to report near misses to the SSO.

· In the FRA pilot, they only included events that would otherwise have been unknown, but later included some known events that could be classified as a “near miss” depending on the definition.

· The IMoU could be structured in such a way as to define both terms and either include or exclude either of them.

· The working group indicated that they consider the two terms to be synonymous for the purposes of their task.

Review of FRA pilot site IMoUs
Jeffrey Bryan distributed copies of the IMoUs used by the FRA pilot reporting systems in place at AMTRAK and New Jersey Transit (NJT) (these documents can be found at http://www.closecallsrail.org/). The working group reviewed these documents in detail, periodically asking questions about specific details and also referring to the FAA program administered by the National Aeronautics and Space Administration (NASA). The two IMoUs are very similar. Significant observations made by working group members about the IMoUs included:

· Both IMoUs list the partner organizations, including both unions and management, and the role of the third-party agency.
· NASA is not a signatory agency to the IMoU

· The Bureau of Transportation Statistics (BTS), the third-party agency for the AMTRAK pilot is a signatory of the IMoU

· Working group members expressed confusion over why NASA is not a signatory to the FAA IMoU and asked that they be provided clarification on this in the future if possible.
· Not all skilled trades are included in the IMoUs. Mechanics are noticeably absent.

· Both IMoUs are clear about the criteria for qualifying events.

· Personal injuries are not included

· In the FRA system, the third-party agency does a preliminary eligibility review of reports, excluding only reports that obviously do not meet requirements. The PRT makes the final eligibility determination for any grey-area reports.

· Some working group members expressed concern that if eligibility reviews are in any way subjective, employees will be discouraged from reporting.

· Other working group members remarked that rejected reports are kept confidential, so it is unlikely that a subjective determination would discourage reporting.

· There is some potential that a small number of employees will attempt to game the reporting system to avoid discipline, but most working group members feel this is a minor risk compared to the potential gains the system could provide and that habitual rule violating employees will not be able to use the system to avoid discipline in the long-term.

· The AMTRAK IMoU clearly states that BTS is the owner of the data, and lists the legal authority that BTS uses to protect the data from disclosure. 

· It describes what information will be protected from disclosure as well as the de-identifying and redacting process.

· NASA destroys the reporting employee’s name once the analysis and coding of the report is complete. BTS retains this information.
· The working group questioned the need to retain any personally-identifiable information once the report has been analyzed.

· The AMTRAK IMoU indicates that BTS provides a summary of all reports received to the PRT.

· It was noted that this is summary data only, including only high-level information. The intent is to allow the PRT to respond to trends in the number and type of incidents that are reported (including the number that are rejected). For example, a PRT may choose to alter its employee outreach strategy if a high number of reports have been rejected in recent months.

· Article 6.4 of the NJT IMoU is a recent addition which allows known events to be included in the system. This article is intended to provide employees with an incentive to report a known event (such as a run-through switch) that did not cause an accident, but may have significant real-time safety implications. This article allows employees to receive immunity from discipline if they report such incidents to their supervisor immediately, even if the report has not yet been filed. Employees are allowed a reporting time window that allows them to continue safely performing their job and to report the incident at a later time.
· Article 7.3 of the FRA IMoUs applies to FRA waiving regulatory enforcement for qualifying reports. 

· It was suggested that the working group replace FRA with the SSO for the rail transit agency, because FTA does not currently have regulatory authority, but the SSOs do.

· The FTA would need to be added to this if they are subsequently given regulatory authority by congress.
Jeffrey Bryan suggested that the group review a more generic MoU before the next meeting, which is more likely to be close to the type of document the working group will include in its memo to the FTA Administrator.

Pilot Implementation Considerations
Jeffery Bryan led the group in a discussion of implementation considerations for a voluntary, confidential, non-punitive reporting system for the rail transit industry. The following section is a summary of major topics.

Will the working group recommend a pilot?

· Some working group members expressed concern over duplicating the pilot efforts of NJT and AMTRAK, or other agency-specific reporting systems.

· Other working group members responded that no pilot effort has occurred in the rail transit industry that can ensure confidentiality in the way that FRA and FTA can.
· The working group appeared to agree that it will recommend that the FTA sponsor a confidential, non-punitive reporting pilot with for the rail transit industry, and that the FTA should provide funding to support the effort.

· Jeff Bryan asked if the group will propose a consistent approach for each rail transit agency.

· Working group members stressed the importance of finding an agency that is willing to cooperate and is likely to succeed.

· It was suggested to start small, with one agency and build from that.

· Some working group members suggested that the value of establishing a consistent approach is that such a system would be more likely to survive leadership changes at individual agencies.

How should pilot sites be selected? Who decides?

· In the case of the FRA pilots, the rail carriers approached the FRA and asked them to support pilot reporting systems.

· The FRA decided which carriers would be pilot sites because it was the FRA’s money paying for the pilots.

· Some working group members suggested studying existing reporting systems in place at individual agencies before making recommendations, perhaps through a questionnaire.

· Some working group members suggested waiting until funding has been appropriated before soliciting interest from transit agencies.

How much might a confidential, non-punitive reporting system cost to pilot?

· In the FRA model, each third-party agency has received about $1 million ($2 million total), with another $1 million given to the Volpe Center for implementation and analysis.

· The rail carriers involved in the pilot projects did not hire additional staff to support the system; they reallocated existing employees as necessary.

Closing Notes

· Working group members were provided with a DRAFT copy of the memo to the FTA Administrator. Jeffrey Bryan asked that the group review it and provide notes via email.
· Volpe will provide a generic MoU for review by the group.

· The next full TRACS meeting is likely to be in mid-to-late February, in Atlanta.

· Jeffrey Bryan will arrange a December webinar for the working group. 
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