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II. JURISDICTION AND AUTHORITIES

The Federal Transit Administration (FTA) Office of Civil Rights is authorized by the Secretary of Transportation to conduct civil rights compliance reviews.  The San Francisco Bay Area Rapid Transit District (BART) is a recipient of FTA funding assistance and is therefore subject to the Title VI compliance conditions associated with the use of these funds pursuant to the following: 

· Title VI of the Civil Rights Act of 1964 (42 U.S.C. Section 2000d). 

· Federal Transit Laws, as amended (49 U.S.C. Chapter 53 et seq.). 

· Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 U.S.C. 4601, et seq.). 

· Department of Justice regulation, 28 CFR part 42, Subpart F, “Coordination of Enforcement of Nondiscrimination in Federally-Assisted Programs” (December 1, 1976, unless otherwise noted). 

· DOT regulation, 49 CFR part 21, “Nondiscrimination in Federally-Assisted Programs of the Department of Transportation—Effectuation of Title VI of the Civil Rights Act of 1964” (June 18, 1970, unless otherwise noted). 

· DOT Order 5610.2, “U.S. DOT Order on Environmental Justice to Address Environmental Justice in Minority Populations and Low-Income Populations,” (April 15, 1997). 

· DOT Policy Guidance Concerning Recipients’ Responsibilities to Limited English Proficient Persons, (December 14, 2005). 

· FTA Circular 4702.1A, “Title VI and Title VI-Dependent Guidelines For Federal Transit Administration Recipients”, May 17, 2007.
III. PURPOSE AND OBJECTIVES 

Purpose

The Federal Transit Administration (FTA) Office of Civil Rights periodically conducts discretionary reviews of grant recipients and subrecipients to determine whether they are honoring their commitments, as represented by certification, to comply with the requirements of 49 U.S.C. 5332.  In keeping with its regulations and guidelines, FTA determined that a Compliance Review of BART’s Title VI Program was necessary.  

The Office of Civil Rights authorized The DMP Group, LLC to conduct the Title VI Compliance Review of BART.  The primary purpose of this Compliance Review was to determine the extent to which BART has met its General Reporting and Program-Specific Requirements, in accordance with FTA Circular 4702.1A, “Title VI and Title VI-Dependent Guidelines for Federal Transit Administration Recipients”.  Members of the Compliance Review team also discussed with BART the requirements of the DOT Guidance on Special Language Services to Limited English Proficient (LEP) Beneficiaries that is contained in Circular 4702.1A.  The Compliance Review had a further purpose to provide technical assistance and to make recommendations regarding corrective actions, as deemed necessary and appropriate.  
Objectives

The objectives of FTA’s Title VI Program, as set forth in FTA Circular 4702.1A, “Title VI and Title VI-Dependent Guidelines for Federal Transit Administration Recipients,” are:

· Ensure that the level and quality of transportation service is provided without regard to race, color, or national origin; 

· Identify and address, as appropriate, disproportionately high and adverse human health and environmental effects, including social and economic effects of programs and activities on minority populations and low-income populations; 

· Promote the full and fair participation of all affected populations in transportation decision making; 

· Prevent the denial, reduction, or delay in benefits related to programs and activities that benefit minority populations or low-income populations; 

· Ensure meaningful access to programs and activities by persons with limited English proficiency.  

The objectives of Executive Order 13166 and the “DOT Guidance to Recipients on Special Language Services to Limited English Proficient (LEP) Beneficiaries” are for FTA grantees to take reasonable steps to ensure “meaningful” access to transit services and programs for limited English proficient (LEP) persons.

IV.
BACKGROUND INFORMATION

The San Francisco Bay Area Rapid Transit District (BART or the District) provides heavy rail and complementary ADA paratransit bus service in the San Francisco/Oakland Bay Regions.  BART is a transit district established under California Utilities Code Sections 28500 et seq.
In 1957, the California Legislature formed the San Francisco Bay Area Rapid Transit District.  In 1962, voters approve a $792 million general obligation bond issue in San Francisco, Alameda, and Contra Costa Counties that provided funding to construct the original 71-mile system.  In 1972, BART began service. Twelve stations opened from MacArthur to Fremont.  Today, BART operates a 104-mile heavy rail system in the Bay area.  The average weekday ridership for the entire system is approximately 339,000, or 115.5 million annual passenger trips.

BART’s fixed rail service serves four counties, three that are part of the District, Alameda, Contra Costa, San Francisco, and the fourth, San Mateo.  The service area population is nearly four million.  The system consists of five lines serving 43 stations over 104 route miles of track.  Four of the lines operate through the Transbay Tube under the San Francisco Bay.  One line, Richmond-Freemont, serves the East Bay.  Of the stations, 16 are subway, 14 are elevated, and 13 are at-grade.

The fleet of 669 rail cars, purchased between 1987 and 2002, are stored and maintained at the Richmond, Concord, Hayward, and Daly City yards.  Light maintenance is performed at all yards; heavy maintenance is performed at Hayward.  Facility and wayside maintenance operates out of the Oakland Shops.

In 1994, BART and the Alameda Contra Costa Transit District (AC Transit) executed a joint exercise of powers agreement establishing the East Bay Paratransit Consortium to provide ADA complementary paratransit service in their joint service area.  The consortium solicits and oversees the services of a broker that coordinates the delivery of ADA complementary paratransit service.  
Fares are distance-based and range from $1.50 to $7.00.  BART also has entered into agreements for paratransit services with the City and County of San Francisco, Eastern Contra Costa Transit Authority, Central Contra Costa Transit Authority, and Livermore/Amador Valley Transit District.  Another local transit operator, SamTrans, provides paratransit services in its service area that meets BART’s obligation in San Mateo County.

BART’s National Transit Database Report (NTD) for FY2008 provided the following financial and operating statistics for its rail service (AC Transit reports NTD data for East Bay Paratransit):    

	
	Heavy Rail Service

	Unlinked Passengers
	115,537,965

	Revenue Hours
	254,342

	Operating Expenses
	$510,448,819


The current economic recession is challenging BART with declining revenues from the sales tax and passenger fares, which together constitute 79 percent of operating budget sources.  BART is projecting continued slowdowns in these revenues compounded by the loss of State Transit Assistance funding.  BART was able to balance its 2009 budget without service cuts or fare increases by taking short term measures such as reductions in capital allocations and a hiring freeze.  The FY 2010 budget poses greater challenges with BART projecting an operating deficit of close to $50 million.  The BART Board is considering all possible options for reducing expenses and increasing revenues.   

During the past three years, BART closed out projects related to the San Francisco Airport extension.  Over the next three to five years, BART plans to focus on renovation and replacement of its aging systems and equipment, including a transit vehicle fleet replacement program; capital renovation of its train control systems and traction power system; and track and guideway renovation.  

Ongoing major capital projects include construction of the Warms Springs extension, a 5.4-mile, one-station extension from the Fremont Station;  construction of the West Dublin/Pleasanton in-fill station; seismic retrofit of the Transbay Tube, aerial guideways, stations, parking structures, yards and shops, and systems and secondary structures; the extension of BART service to East Contra Costa County using diesel multiple units, which is in the environmental review phase;  and the deconstruction of the Lake Merritt administration building.   In 2009, BART was awarded $70 million in American Recovery and Reinvestment Act (ARRA) funding for the Oakland Airport Connector (OAC) project.  This project would provide an aerial guideway link from the Coliseum BART station to the Oakland Airport.

BART fares, which are distance-based, range from $1.75 to $10.90.  BART instituted a 5.4 percent fare increase January 1, 2008, and, on July 1, 2009, BART increased the minimum fare from $1.50 to $1.75, implemented a 6.1 percent across the board fare increase, and increased the SFO Premium Fare from $1.50 to $4.00.  Pre-purchased high value tickets and smart cards offer discounts.  Persons 65 years and older, persons with disabilities, Medicare cardholders, and children between the ages of 5 and 12, are eligible for a 62.5 percent discount.  Discounted tickets are purchased on-line; by mail; at participating retailers, banks, social service agencies; or at selected stations.  Students between the ages of 13 and 18 can purchase tickets discounted at 50 percent from participating schools.  BART Plus tickets, issued for half-month periods, offer unlimited rides, with certain conditions, on many local buses and San Francisco Muni. 
The demographics of BART’s service area are shown in Table 1.  As noted previously, BART’s service area encompasses Alameda, Contra Costa, San Francisco, and San Mateo Counties.  According to the 2000 Census, the service area had a population of nearly four million. 

BART’s service area is very diverse, with White residents representing 55 percent of the total population.  Asians are the largest minority group at 20 percent.  Hispanics follow at 18 percent and Blacks represent ten percent of the population.   American Indians/Alaska Native and Native Hawaiians/Pacific Islanders each represent less than one percent of the total population.
Table 1

Racial/ Ethnic Breakdown of the BART Service Area 

2000 – U.S. Census

	Racial/ Ethnic Group
	Alameda County
	Contra Costa County
	San Francisco County
	San Mateo County
	Totals

	
	
	
	
	
	

	
	
	
	
	
	

	White
	704,334
	621,490
	385,728
	420,683
	2,132,235

	
	48.8%
	65.5%
	49.7%
	59.5%
	55.0%

	Black
	215,598
	88,813
	60,515
	24,840
	389,766

	
	14.9%
	9.4%
	7.8%
	3.5%
	10.1%

	American Indian and Alaska Native
	9,146
	5,830
	3,458
	3,140
	21,574

	
	0.6%
	0.6%
	0.4%
	0.4%
	0.6%

	Asian
	295,218
	103,993
	239,565
	141,684
	780,460

	
	25.16%
	13.81%
	31.49%
	24.97%
	20.1%

	Hawaiian/ Pacific Islander
	9,142
	3,466
	3,840
	9,403
	25,855

	
	0.6%
	0.4%
	0.5%
	1.3%
	0.7%

	Other Race/ 

Two or More
	210,303
	125,224
	83,623
	107,411
	526,561

	
	14.5%
	13.2%
	10.8%
	15.2%
	13.6%

	Hispanic*
	320,977
	235,475
	114,303
	167,013
	705,898

	
	21.77%
	22.87%
	14.13%
	23.43%
	18.2%

	Total Minority Population
	878,636
	472,312
	418,775
	366,947
	1,744,216

	
	59.59%
	45.87%
	51.77%
	51.49%
	45.0%

	Total Population

	1,443,741
	948,816
	776,733
	707,161
	3,876,451


* Per the 2008 Census, people of Hispanic origin can be, and in most cases are, counted in two or more race categories.

V.
SCOPE AND METHODOLOGY

Scope

The Title VI Compliance Review of BART examined the following requirements as specified in FTA Circular 4702.1A: 

1. General Reporting Requirements - all applicants, recipients and subrecipients shall maintain and submit the following:  

a. Annual Title VI Certification and Assurance;

b. Title VI Complaint Procedures;

c. Record of Title VI Investigations, Complaints, and Lawsuits;

d. Language Access to LEP Persons;

e. Notice to Beneficiaries of Protection under Title VI;

f. Submit Title VI Program;

g. Environmental Justice Analysis of Construction Projects; and

h. Inclusive Public Participation.

2. Program-Specific Requirements - all applicants, recipients and subrecipients that provide public mass transit service in areas with populations over 200,000 shall also submit the following: 

a. Demographic Data; 

b. Systemwide Service Standards and Policies; 

c. Evaluation of Service and Fare Changes; and

d. Monitoring Transit Service. 

Methodology

Initial interviews were conducted with the FTA Headquarters Civil Rights staff and the FTA Region IX Civil Rights Officer to discuss specific Title VI issues and concerns regarding BART.  An agenda letter covering the Review was sent to BART advising it of the site visit and indicating additional information that would be needed and issues that would be discussed.  The Title VI Review team focused on the compliance areas that are contained in FTA Title VI Circular 4702.1A that became effective on May 13, 2007.  These compliance areas are: (1) General Reporting Requirements; and (2) Program-Specific Requirements for public transit providers.  The General Reporting Requirements now include implementation of the Environmental Justice (EJ) and Limited English Proficiency (LEP) Executive Orders.  

BART was requested to provide the following information regarding the Title VI Requirements of FTA Circular 4702.1A:

· BART’s most recent Title VI Update that was submitted to FTA.

· Description of BART’s service area, including general population and other demographic information using the most recent Census data.

· Current description of BART’s rail service, including system maps, public timetables, transit service brochures, etc.

· Roster of current BART revenue fleet for rail, to include acquisition date, fuel type, seating configurations and other amenities.

· Description of transit amenities maintained by BART at rail stations.  Amenities include shelters, benches, restrooms, telephones, passenger information systems, etc.

· Any studies or surveys conducted by BART, its consultants or other interested parties (colleges or universities, community groups, etc.) regarding ridership, service levels and amenities, passenger satisfaction, passenger demographics or fare issues during the past three years.

· Summary of BART’s current efforts to seek out and consider the viewpoints of minority, low-income, and LEP populations in the course of conducting public outreach and involvement activities.

· A copy of BART’s plan for providing language assistance for persons with Limited English Proficiency that is based on the USDOT LEP Guidance.

· BART’s procedures for investigating and tracking Title VI complaints and documentation that the procedures for filing complaints are available to members of the public upon request.

· A list and summary of any active investigations conducted by entities other than FTA, lawsuits, or complaints naming BART that allege discrimination on the basis of race, color, or national origin during the past three years.  This list must include the date of the investigation, lawsuit, or complaint was filed; a summary of the allegation(s); the status of the investigation, lawsuit, or complaint; and actions taken by BART in response to the investigation, lawsuit, or complaint.

· Description of efforts made by BART to apprise members of the public of the protections against discrimination afforded to them by Title VI.

· Copies of any environmental justice assessments conducted for construction projects during the past three years and, if needed, a description of the program or other measures used or planned to mitigate any identified adverse impact on the minority or low-income communities.

· A copy of BART’s demographic analysis of its beneficiaries.  This can include either demographic maps and charts prepared or a copy of any customer surveys conducted since the last Title VI submittal that contain demographic information on ridership, or BART’s locally developed demographic analysis of its customer’s travel patterns.

· Quantitative system-wide service standards and qualitative system-wide service policies adopted by BART to guard against discriminatory service design or operations decisions.

· Documentation of BART’s methodology for evaluating significant system-wide service and fare changes and proposed improvements at the planning and programming stages to determine whether those changes have a discriminatory impact (Note: per Circular 4702.1A Chapter V part 4, this requirement applies to “major service changes” only and BART should have established guidelines or thresholds for what it considers a “major” service change to be).  If BART has made significant service changes or increased fares in the past three years or is currently planning such changes, provide documentation of BART’s Title VI evaluations of the service or fare changes.

· Documentation of periodic service monitoring activities undertaken by BART, during the past three years, to compare the level and quality of service provided to predominantly minority and low-income areas with service provided in other areas to ensure that the end result of policies and decision-making is equitable service.  If BART’s monitoring determined that prior decisions have resulted in disparate impacts, provide documentation of corrective actions taken to remedy the disparities.
BART assembled most of the documents prior to the site visit and provided them to the Compliance Review team for advance review.  A detailed schedule for the three-day site visit was developed.

The site visit to BART occurred December 15 – 17, 2009.  The individuals participating in the Review are listed in Section VIII of this report.  An Entrance Conference was conducted at the beginning of the Compliance Review with BART senior management staff and the contractor Review team.  The Review team showed the participants a U.S. Justice Department Title VI film during the Entrance Conference.  Also, during the Entrance Conference, the Review team explained the goals of the Review and the needed cooperation of staff members.  A detailed schedule for conducting the on-site visit was discussed.
Following the Entrance Conference, the Title VI Compliance Review team met with staff from the Office of Civil Rights responsible for Title VI Compliance.  During this meeting, discussions focused on a detailed examination of documents submitted in advance of the site visit and documents provided at the site visit by the BART.

The Review team then met with various staff members from the BART planning, legal, government and community affairs, operations, budgeting and marketing departments to discuss how BART incorporates FTA Title VI requirements into its public transportation system.  At the end of the site visit, an Exit Conference was held with BART senior management staff, the FTA Region IX Regional Civil Rights Officer and the contractor Review team.  At the Exit Conference, initial findings and corrective actions were discussed with BART.

Community Interviews

Several community representatives were interviewed.  The individuals were representatives of the Chinese, African American and Hispanic communities in the BART service area.  Of those interviewed, most had not seen BART’s Title VI Policy and were not aware of who was responsible for Title VI compliance at BART.  One individual stated that he had requested a copy of the Policy and experienced some difficulty in obtaining it.  One individual was aware that a Title VI complaint could be filed via the BART website.  

Most of the representatives indicated that BART had made its communities aware of fare and services changes and construction projects.  Several individuals acknowledged that BART had held meeting in their communities regarding various service changes and capital projects.  Some believed they had not had adequate input regarding the plans and related changes for major capital projects, fare changes, or service changes in their communities.  The primary concerns were the potential disparate impact that the recent and proposed fare increases, service expansions and route alterations would have on minority and low-income communities.  Some of the representatives cited concerns related to changes made to plans for the Oakland Airport Connector (OAC) after the initial plans had been presented to and approved by the local communities.  

According to the community representatives, BART provided notice of fare changes, however, there were numerous comments regarding whether the recent fare changes were equitable.  Some individuals referred to BART’s recent fare changes, coupled with the additional surcharge for the airport extension at the San Francisco Airport, as a significant financial burden for low wage earners who work at the airport and who rely on BART to commute to work.

Overall, the representatives believed that the rail service, amenities provided and maintenance of rail stations in the minority communities were comparable to the services provide to non-minority communities.  Some made reference to the recent racial tensions that stemmed from an altercation with the BART police in a BART station located in a Hispanic community earlier in the year.  Some of the representatives shared that they had been working with BART to address the concerns of the various Oakland/Bay Area minority communities that developed following that incident.

Most of the representatives noted having seen or were aware that BART had provided commuter service guides in several different foreign languages, notably, Spanish and Chinese.  No one, however, knew of any signs, postings, or announcements presented in any foreign languages.  Some of the individuals acknowledged observing translators present at some of the community meetings hosted by BART and at BART board meetings.

Several propositions were offered as opportunities for improving Title VI compliance at BART.  One individual suggested that BART expand its community outreach and be more available to hear from the communities it serves.  This individual further explained that community participation should be incorporated in some capacity throughout the various stages of the planning process.  Another suggestion was that BART establish an impartial advisory board, similar to the Metropolitan Transportation Commission (MTC) Advisory Board.  The board would be commissioned to study BART’s impact on the minority community it served.  Another individual suggested that BART’s Board Meetings be made more accessible.  They suggested that the meeting be held at a time and location that was more feasible for members of the community to attend.   Currently, the BART Board meets on weekday mornings.  Further, it was noted that BART did not facilitate public awareness of the actions and decisions made in Board Meetings.  Members of the public must request cassette tapes to hear Board activity if they did not attend the meeting.  Meeting minutes were not produced or made available to the public.  They stated that the format of cassette tapes was outdated and cumbersome and had the effect of limiting the public’s awareness of the Board’s actions.  These persons also stated that often the public was not able to attend Board meetings because of limited capacity and that the presence of armed police officers was intimidating and not conducive to obtaining public input.  
Site Visit Observations

A tour was made of the following comparable BART rail lines, with segments serving, minority, non-minority, non-low income and low-income communities:

· Yellow Line – from 19th Street Station to North Concord/Martinez
· Orange Line – from MacArthur to Coliseum/Oakland Airport
The segment of the Yellow Line toured during the Compliance Review served a predominately white and non-low income community.  The segment of the Orange Line toured served significant Hispanic, African American and low-income communities.  During the tour, observations were recorded regarding the equipment assigned to the lines, the passenger loads and amenities in the stations, such as benches, telephones, restrooms, and passenger information.  It was noted that station amenities and cleanliness along the minority and/or low-income segments was comparable to that found along the non-minority and/or non-low income segments.  However, there were differences in passenger loads and equipment.  The trains operating along the segment of the Orange Line had three-car trains and standing loads (during off-peak periods) while the Yellow Line had four to six car trains and no standees.  
VI. 
FINDINGS AND RECOMMENDATIONS
The Title VI Compliance Review focused on BART's compliance with the General Reporting Requirements and the Program-Specific Requirements.  This section describes the requirements and findings at the time of the Compliance Review site visit.  In summary, no deficiencies were identified in five of the twelve areas reviewed.  Advisory comments were made in the area of Demographic Data.   Deficiencies were identified in the following Title VI requirement areas: 
· Inclusive Public Participation
· Notification to Beneficiaries

· Limited English Proficiency
· Environmental Justice Analysis of Construction Projects
· Submit Title VI Program
· Equity Analysis of Fare and Service Changes
· Monitoring Transit Service
Prior to the issuance of the Draft Report, BART took corrective action to close the deficiency in the area of Notification to Beneficiaries.

FINDINGS OF THE GENERAL REPORTING REQUIREMENTS

1. Inclusive Public Participation

Guidance: FTA recipients should seek out and consider the viewpoints of minority, low-income, and LEP populations in the course of conducting public outreach and involvement activities.  An agency’s public participation strategy shall offer early and continuous opportunities for the public to be involved in the identification of social, economic, and environmental impacts of proposed transportation decisions.

Findings: During this Title VI Compliance Review of BART, deficiencies were found regarding BART’s compliance with FTA guidance for Inclusive Public Participation.  Prior to the site visit, BART provided a Press Release entitled BART Seeks Public Comment on Extension of Livermore, and  notices entitled BART Bulletins that were printed in Spanish and Chinese, dated 2003 and 2009, providing notices of fare/parking fee increases, as documentation of inclusive public participation.  During the site visit, BART’s Government & Community Relations staff described outreach to communities within the service area, including a substantial effort to inform residents of North Berkeley of mitigation efforts resulting from a temporary station closing during renovation.  Additionally, BART provided a document entitled Summary of Public Outreach to Minority and Low-Income Populations, which was a list of 39 outreach events, mostly community festivals, luncheons and Awards ceremonies attended by BART staff.  
BART was unable to document that its public participation process satisfied the requirements of the Circular for:

 …early and continuous opportunities for the public to be involved in the identification of social, economic, and environmental impacts of proposed transportation decisions.  
Other than for fulfilling the planning requirements of the Environmental Impact process for major capital projects, BART could not document that it used local practices, other than inviting members of the public to attend Board Meetings, to obtain input from minorities and low-income persons on decisions such as fare or service changes.  Further, in order to learn about the discussion that led to decisions at Board Meetings, summary minutes of meetings are regularly made available to members of the public, who may also request cassette tapes that contain a full and unabridged record of the meetings.  Using cassette tapes as the medium for distributing Board Meeting minutes had the effect of limiting public access, since this medium is not useful to most persons who no longer own cassette tape players.  

FTA Circular 4702.1A, IV.9(a), identifies the following Effective Practices for Fulfilling the Inclusive Public Participation Requirement, including:

1) Coordinating with individuals, institutions, or organizations and implementing community-based public involvement strategies to reach out to members in the affected minority and/or low-income communities.  

2) Providing opportunities for public participation through means other than written communication, such as personal interviews or use of audio or video recording devices to capture oral comments.  

3) Using locations, facilities, and meeting times that are convenient and accessible to low-income and minority communities.  

4) Using different meeting sizes or formats, or varying the type and number of news media used to announce public participation opportunities, so that communications are tailored to the particular community or population.  

5) Implementing DOT’s policy guidance concerning recipients’ responsibilities to LEP persons to overcome barriers to public participation.  

Corrective Actions and Schedules: Within 90 days, BART must submit to the FTA Equal Opportunity Specialist in FTA’s Headquarters Office of Civil Rights, documentation that it fulfilled the requirement for Inclusive Public Participation prior to the 2009 fare increase.  Further, BART must submit documentation that it has procedures in place to fulfill the inclusive public participation requirements, in the future, as described in FTA Circular 4702.1A.
2. Language Access to LEP Persons

Requirement: FTA recipients shall take responsible steps to ensure meaningful access to the benefits, services, information, and other important portions of its programs and activities for individuals who are Limited English Proficient (LEP).

Findings:   During this Title VI Compliance Review of BART, deficiencies were found regarding BART’s compliance with FTA requirements for Language Access to LEP persons.  BART provided a document, dated November, 2009, entitled San Francisco Bay Area Rapid Transit District Limited English Proficiency Plan.  
A review of BART’s Limited English Proficiency Plan against the DOT Policy Guidance Concerning Recipients’ Responsibilities to Limited English Proficient Persons, (December 14, 2005) identified the following:
	Elements Required for LEP Assessment and Language Access Plan 

(Per FTA C. 4702.1A, IV, 4. a. and DOT Policy Guidance)

	
	Included in BART’s

Plan?
	Notes/Comments

	Part A – Four-Factor Assessment

	1. Demography –The number or proportion of LEP persons eligible to be served or likely to be encountered
	No

	LEP plan stated that 18% speak English less than very well, but did not identify all languages spoken by greater than 1000 persons.  No effort to identify concentrations of LEP persons or refine census data using school enrollment data or community outreach, as suggested in DOT guidance.

	2. Frequency of Contact  - the frequency with which LEP individuals come in contact with the program and/or activities
	No
	BART’s 2008 customer surveys, utilization of language line data, survey of station agents, or website translation frequency, could be used to determine frequency of contact.

	3. Importance - the nature and importance of the program, activity, or service to people's lives;
	No
	No discussion of the importance of transit on LEP persons.

	4. Resources - the resources available and costs
	No
	Plan does not describe internal resources (costs) devoted to LEP.

	Part B - Develop Language Assistance Plan

	1. Identification of LEP Persons
	No
	As per Step 1 of the 4 factor assessment.

	2. Language Assistance Measures
	No
	Describes bilingual personnel, language telephone line contracts, and translated printed materials, but no standard operating procedures.

	3. Training of Staff
	Yes
	Limited training for front-line staff is provided.  Front-line staff include station agents.  However, no Standard Operating Procedures.

	4. Provide Notice to LEP Persons
	No
	No discussion in plan; no documentation that the public has been notified of their rights, other than at Board Meetings.

	5. Monitor and Update the LAP
	Yes
	Plan describes plans to monitor and update but does not identify the frequency of efforts.


BART’s demographic analysis and identification of LEP persons was based on 2007 American Community Survey data and concluded that approximately 18 percent of the population ages five and older spoke English “less than very well”.  Of those who spoke English “less than very well”, there were two predominant language groups: Spanish - eight percent; Chinese - five percent; and remaining – five percent spoke a variety of other languages.  BART did not identify the languages spoken by the remaining five percent, although the December 14, 2005 U.S. DOT LEP Guidance to Recipients requires recipients to make efforts to address the needs of any LEP population of 1,000 or more persons.  Also, BART did not attempt to identify concentrations of LEP persons or utilize local data such as that from local school districts to assist in better identifying LEP communities.  
BART stated that its staff, particularly the station agents, provided bilingual materials to riders and that in the operations area, there were bilingual staff who spoke Spanish, Chinese, and Tagolog.  There was no training of the staff as interpreters; however, the Human Resources Department performed proficiency tests for bilingual customer service staff that were paid a premium for this skill.  There was no tracking of the frequency of encounters of LEP persons in the phone center, or of language access related complaints.  BART’s customer service phone line automated response did not prompt for another language; the operator had to determine whether someone needed language assistance.  
BART’s Rail Operations department reported that train operators had limited interactions with the general public and had not been trained in handling LEP customers.  Train operators were instructed to send any customer seeking assistance to the station agent.  The station agent manual was currently being updated and the version in place at the time of the site visit did not address standard operating procedures for handling LEP customers.   BART stated that a station agent who encountered an LEP customer would probably take the following steps to assist the customer:
· Contact other station agents who they know spoke other languages
· Contact the phone center
· Use Language identification cards in each station 
· Distribute brochures in Spanish and Chinese (“All About BART”)
· Contact operations control center for emergency situations 
During the site visit, the Review team asked station agents at two stations if they could provide information/assistance in Spanish or Chinese.   Neither station agent had bilingual information either in the booth or on display.  One of the stations visited was the 12th St/Oakland City Center, near Oakland’s Chinatown.  The area surrounding the Station had many public signs in Chinese, but there was no evidence of Chinese language materials or signage in the Station.  
Corrective Actions and Schedules: Within 90 days, BART must submit to the FTA Equal Opportunity Specialist in FTA’s Headquarters Office of Civil Rights a Language Access Plan that meets the requirements of DOT Policy Guidance Concerning Recipients’ Responsibilities to Limited English Proficient Persons, (December 14, 2005).
3. Title VI Complaint Procedures

Requirement: FTA recipients shall develop procedures for investigating and tracking Title VI complaints filed against them and make their procedures for filing a complaint available to members of the public upon request.
Findings:  During this Title VI Compliance Review of BART, no deficiencies were found regarding BART’s compliance with FTA requirements for Title VI Complaint Procedures.  At the time of the site visit, BART had a procedure for investigating and tracking Title VI complaints and had a Title VI complaint procedure that was available to members of the public.  The notice of how to file a Title VI complaint was posted in stations next to rider information.  

The Review team confirmed that BART’s website did contain links to the Title VI Policy, Title VI Procedure, and Title VI Complaint Form that fully described the Title VI complaint procedure (visit www.bart.gov, click “Rider Guide” and scroll to bottom of page for the “Title VI” link).  The Title VI Complaint Form was available on the website in English, Spanish, and Chinese.  The Title VI Complaint Procedure, taken from the website, is shown below:
BART Title VI Complaint Procedure
1. Any person who believes that they have been subjected to discrimination may

file a written complaint with the San Francisco Bay Area Rapid Transit

District’s Office of Civil Rights. Federal and State law requires complaints be

filed within one-hundred eighty (180) calendar days of the last alleged

incident.

2. The complainant may download the complaint form from www.bart.gov or

request the complaint form from the Office of Civil Rights (OCR). The

complainant may also submit a written statement that contains all of the

information identified in Section 3, a through g below.

3. The complaint will include the following information:

a. Name, address, and telephone number of the complainant.

b. The basis of the complaint (race, color, national origin).

c. The date or dates on which the alleged discriminatory event or events

occurred.

d. The nature of the incident that led the complainant to feel discrimination

was a factor.

e. Names, addresses and telephone numbers of persons who may have

knowledge of the event.

f. Other agencies or courts where complaint may have been filed and a

contact name.

g. Complainant’s signature and date.

If the complainant is unable to write a complaint, OCR staff will assist the

complainant. If requested by complainant, OCR will provide a language

or sign interpreter.

The complaint may be sent or faxed to the following address:

Office of Civil Rights

300 Lakeside Drive, Suite 1800

Oakland, CA 94612

(510) 464-6100

(510) 464-7587 (fax)

The complaint may be sent via email to officeofcivilrights@bart.gov.

Complainants also have the right to complain directly to the appropriate

federal agency. Complaints must be filed within one-hundred eighty (180)

calendar days of the last alleged incident.

4. OCR will begin an investigation within fifteen (15) working days of receipt of a

complaint.

5. OCR will contact the complainant in writing no later than thirty (30) working

days after receipt of complaint for additional information, if needed. If the

complainant fails to provide the requested information in a timely basis, OCR

may administratively close the complaint.

6. OCR will complete the investigation within ninety (90) days of receipt of the

complaint. If additional time for investigation is needed, the Complainant will

be contacted. A written investigation report will be prepared by the

investigator. This report shall include a summary description of the incident,

findings and recommended corrective action.

7. A closing letter will be provided to the complainant. The respondent or

respondent department will also receive a copy of the closing letter. Each will

have five (5) working days from receipt of the report to appeal. If neither party

appeals, the complaint will be closed.

8. If required, the investigation report with recommendations and corrective

actions taken will be forwarded to the appropriate federal agency, the

complainant and the respondent.
4. Record of Title VI Investigations, Complaints, and Lawsuits

Requirement: FTA recipients shall prepare and maintain a list of any active investigations conducted by entities other than FTA, lawsuits, or complaints naming the recipients that allege discrimination on the basis of race, color, or national origin.  This list shall include the date that the investigation, lawsuit, or complaint was filed; a summary of the allegation(s); the status of the investigation, lawsuit, or complaint; and actions taken by the recipient in response to the investigation, lawsuit, or complaint.

Findings: During this Title VI Compliance Review of BART, no deficiencies were found regarding BART’s compliance with FTA requirements for Record of Title VI Investigations, Complaints, and Lawsuits.  Prior to the site visit, BART indicated that there were currently no active Title VI complaints filed internally.  FTA provided the Review Team with a copy of a formal complaint that was filed by a group of public advocates, alleging that BART had not met Title VI requirements prior to approving its Oakland Airport Connector (OAC) project.   BART was aware of the complaint through one of the complainant’s websites but, at the time of the site visit, had not received a copy from either the complainant or FTA and had not issued a formal position or statement on the matter.  
During the site visit, the Review team was given a document entitled Title VI Complaint Log, which listed eight complaints during the period of March 2008 through October 2009.  One of the complaints was based on disability, which would be a violation of the Americans with Disabilities Act (ADA) and another was an employment case, which was an Equal Employment Opportunity complaint.  The Title VI complaints mostly were the result of allegations of rude conduct by transportation department staff or allegations of inappropriate behavior by BART Police.  All of the complaints were closed.  The log included the following columns of data:
· Date Filed

· Staff Assigned
· Case #

· Complainant Information (Name)

· Race

· Gender

· Basis: Race/National Origin/Color/LEP/Low Income/Non Title VI

· Issue

· Respondent Department

· Date Closed

· Current Disposition (Actions taken)
This log satisfied the requirement to maintain a record of Title VI investigations, complaints, and lawsuits.
5. Notice to Beneficiaries of Protection Under Title VI

Requirement:  FTA recipients shall provide information to the public regarding their Title VI obligations and apprise members of the public of the protections against discrimination afforded to them by Title VI.  Recipients shall disseminate this information to the public through measures that can include but shall not be limited to a posting on its Web site.
Findings:  During this Title VI Compliance Review of BART, deficiencies were found regarding BART’s compliance with FTA requirements for Notice to Beneficiaries of Protection under Title VI.   Prior to the site visit, BART submitted its brochure Your Rights Under Title VI of the Civil Rights Act of 1964: Complaint Procedure and Complaint Form which included its Title VI Policy statement.  BART’s Title VI Program Policy, Title VI Complaint Form and Title VI Policy Statement were also included on its website.  BART’s Title VI Policy Statement, as found on the website during the site visit, follows:  

[image: image1.emf]
As noted below, the Policy Statement did not describe how members of the public could obtain additional information on BART’s Title VI obligations.  
	Elements Required in Title VI Notification

(Per FTA Circular 4702.1A Chapter IV Section 5.a)
	Included in BART Policy Statement?

	A statement that the agency operates programs without regard to race, color, and national origin
	Yes

	A description of the procedures that members of the public should follow in order to request additional information on the recipient’s nondiscrimination obligations
	No

	A description of the procedures that members of the public should follow in order to file a discrimination complaint against the recipient.
	Yes


At the time of the Compliance Review site visit, the Policy had been disseminated to the public.  The Policy was posted in BART stations on rider information kiosks where the public could view it.  It was also posted in English, Spanish and Chinese on the website.  
Prior to the conclusion of the site visit, BART revised its Title VI Policy Statement to include information on the procedures that members of the public could follow to obtain additional information on BART’s Title VI Obligations.  The revised Title VI Poster, dated 12/29/2009, had been posted in stations and on BART’s website.   

The deficiency in this area is closed.

6. Annual Title VI Certification and Assurance

Requirement:  FTA recipients shall submit its annual Title VI certification and assurance as part of its Annual Certifications and Assurances submission to FTA (in the FTA web based Transportation Electronic Award Management (TEAM) grants management system.

Findings: During this Title VI Compliance Review of BART, no deficiencies were found regarding BART’s compliance with FTA requirements for Annual Title VI Certification and Assurance.  The FTA Civil Rights Assurance is incorporated in the Annual Certifications and Assurances submitted annually to FTA through the Transportation Electronic Award and Management (TEAM) system.  BART executed its FY 2010 Annual Certifications and Assurances in TEAM on November 4, 2009.  BART checked as applicable, 01 Assurances Required For Each Applicant.  This is the category where the nondiscrimination assurance is located. 
7. Environmental Justice Analysis of Construction Projects

Guidance:  FTA recipients should integrate an environmental justice analysis into its National Environmental Policy Act (NEPA) documentation of construction projects.  (Recipients are not required to conduct environmental justice analyses of projects where NEPA documentation is not required.).  In preparing documentation for a categorical exclusion (CE), recipients can meet this requirement by completing and submitting FTA’s standard CE checklist, which includes a section on community disruption and environmental justice. 

Findings: During this Title VI Compliance Review of BART, deficiencies were found regarding BART’s compliance with FTA guidance for Environmental Justice (EJ) Analyses of Construction Projects.  During the site visit, BART provided documentation for its two most recent construction projects, the Warm Springs Extension and the BART-Oakland Airport Connector (OAC).  The OAC project is located in a community that (according to the 1990 census) is 97 percent minority, with 25 percent of all persons considered low-income.  However, it should be noted that the minority and low-income communities are located to the north and east of the project alignment, and therefore, the project would not physically divide the communities.  EJ Analyses for both of these projects were completed in 2006, prior to the period of study of this Compliance Review.  While both EJ Analyses were completed prior to the issuance of FTA Circular 4702.1A, this requirement was contained in FTA Circular 4702.1, dated May 26, 1988. 
The Review team did examine the March 2002 EJ Analysis and the Draft Addendum, dated November 2006, for the OAC project to determine if it contained the elements identified in FTA Circular 4702.1.  The following table provides a description of the requirements for an EJ analysis, at the time that the EIS documents were prepared compared to the contents of the OAC documents:  
	Elements Required in Fixed Facility Impact Analysis

(Per FTA Circular 4702.1, Attachment B, Chapter III, 2.F.)
	Included in OAC March 2002

FEIS?
	Included in OAC

Nov. 2006 Draft Addendum to FEIS?

	A discussion of the potential impact on minority communities and minority-owned businesses during and after construction
	Impacts were addressed.
	No changes noted

	A discussion of all potential negative environmental impact, such as noise, air, or water pollution
	None identified.
	None identified

	A detailed list of minority-owned businesses and households that will be affected by the construction project
	No minority-owned businesses or households would be affected.
	No changes noted.

	A description of other significant changes or impacts on the minority community, such as increased traffic, reductions in the amount of available parking, etc.
	No significant changes or impacts would occur.
	No changes noted.

	A description of the relocation program and/or other measures adopted by the applicant that will be used to mitigate any identified adverse social, economic, or environmental effect of the proposed construction project.
	No adverse effects would occur.
	No changes noted.


The Review team toured the OAC corridor, including the current locations of the proposed two stations and the maintenance facility, as well as the locations of the two minority residential communities.  The Review team could not determine the effects of construction or the operation of the OAC on the travel patterns of residents in the EJ communities.
BART is advised that the current requirements for an EJ analysis have been revised with the issuance of FTA Circular 4702.1A.  These requirements are noted below: 

	Elements Required in Environmental Justice Analysis of Construction Projects

(Per FTA Circular 4702.1A Chapter IV, 8a-f)

	a. A description of the low-income and minority population within the study area affected by the project, and a discussion of the method used to identify this population

	b. A discussion of all adverse effects of the project both during and after construction that would affect the identified minority and low-income population.

	c. A discussion of all positive effects that would affect the identified minority and low-income population, such as an improvement in transit service, mobility, or accessibility.

	d. A description of all mitigation and environmental enhancement actions incorporated into the project to address the adverse effects, including, but not limited to, any special features of the relocation program that go beyond the requirements of the Uniform Relocation Act and address adverse community effects such as separation or cohesion issues; and the replacement of the community resources destroyed by the project.

	e. A discussion of the remaining effects, if any, and why further mitigation is not proposed.

	f. For projects that traverse predominantly minority and low-income and predominantly non-minority and non-low-income areas, a comparison of mitigation and environmental enhancement actions that affect predominantly low-income and minority areas with mitigation implemented in predominantly non-minority or non-low-income areas.


Corrective Actions and Schedules: Within 90 days, BART must submit to the FTA Equal Opportunity Specialist in FTA’s Headquarters Office of Civil Rights an assessment of the construction impacts and proposed mitigation of the OAC project on the EJ communities affected by the project.  Further, BART must submit documentation that it has established procedures to assure that all future EJ analyses address the requirements outlined in FTA Circular 4702.1A.    

8. Submit Title VI Program

Requirement:  FTA recipients serving large urbanized areas are required to document their compliance with the general reporting requirements by submitting a Title VI Program to FTA’s Regional Civil Rights Officer once every three years.

Findings: During this Title VI Compliance Review of BART, deficiencies were found regarding BART’s compliance with FTA requirements to Submit Title VI Program.  BART submitted a Title VI Civil Rights Program, 2007 Triennial Update (Title VI Program) to FTA on December 31, 2007.  According to the Introduction, this submittal was developed to conform to FTA C. 4702.1A and covered the period from September 1, 2004 to December 31, 2007.  Upon review of the document, it was determined the Title VI Program submittal did not contain all the elements required by the Circular.  The following table contains the elements required for a Title VI Program submittal and whether they were contained in the BART Title VI Program submittal:

	ELEMENTS REQUIRED FOR TITLE VI PROGRAM

	GENERAL REQUIREMENTS 

(Per FTA C. 4702.1A, IV, 7. a. (1) – (5))
	In BART Title VI Program Submittal?

	· A summary of public outreach and involvement activities undertaken since the last submission and a description of steps taken to ensure that minority and low-income people had meaningful access to these activities.
	No

	· A copy of the agency’s plan for providing language assistance for persons with limited English proficiency that was based on the DOT LEP Guidance or a copy of the agency’s alternative framework for providing language assistance.
	Yes

	· A copy of the agency procedures for tracking and investigating Title VI complaints.
	Yes

	· A list of any Title VI investigations, complaints, or lawsuits filed with the agency since the time of the last submission.  This list should include only those investigations, complaints, or lawsuits that pertain to the agency submitting the report, not necessarily the larger agency or department of which the entity is a part.
	Yes

	· A copy of the agency’s notice to the public that it complies with Title VI and instructions to the public on how to file a discrimination complaint.
	Yes

	pROGRAM SPECIFIC REQUIREMENTS

(Per FTA C. 4702.1A, V, 6. a. (1) – (4))
	

	(1) A copy of the agency’s demographic analysis of its beneficiaries.  This should include either any demographic maps and charts prepared or a copy of any customer surveys conducted since the last report that contain demographic information on ridership, or the agency’s locally developed demographic analysis of its customer’s travel patterns.
	Yes

	(2) Copies of system-wide service standards and system-wide service policies adopted by the agency since the last submission.
	Yes

	(3) A copy of the equity evaluation of any significant service changes and fare changes implemented since the last report submission.
	No

	(4) A copy of the results of either the level of service monitoring, quality of service monitoring, demographic analysis of customer surveys, or locally developed monitoring procedures conducted since the last submission.
	No


As noted above, BART’s Title VI Program was missing several required elements.  There was no mention of a Summary of Inclusive Public Participation at all.  Additionally, while the Title VI Program did identify one service change planned in 2007 for 2008, and fare increases during 2006 and planned in 2007 for 2008, it did not identify the impacts of these changes, if any, on minorities or low-income persons.   Finally, the Title VI Program identified that BART was using both the Level of Service and the Quality of Service methodologies for service monitoring.  The Title VI Program contained the service standards and actual performance measures for the Level of Service monitoring, but the monitoring effort did determine whether the standards were met equitably in areas serving minorities and/or low-income persons, as compared to the standards in areas serving non-minority and non low-income persons.  Similarly, the Title VI Program contained demographic data on BART riders from its 2006 Customer Satisfaction Study, however, it did not compare satisfaction levels among minority and/or low-income customers to the satisfaction levels of non-minority and non low-income persons.
BART is reminded that its next Title VI Program Update is due to FTA by November 30, 2010.  
Corrective Actions and Schedules: Within 90 days, BART must submit to the FTA Equal Opportunity Specialist in FTA’s Headquarters Office of Civil Rights, the following documents, for the period from September 2004-December 2007:

· A summary of public outreach activities, to ensure that minorities and low-income persons had meaningful access.
· Equity evaluations of the 2008 service change and the 2006 and 2008 fare changes.

· The results of the Title VI level of service monitoring and quality of service monitoring.

PROGRAM-SPECIFIC REQUIREMENTS
9. Demographic Data

Requirement:  FTA recipients serving large urbanized areas shall collect and analyze racial and ethnic data showing the extent to which members of minority groups are beneficiaries of programs receiving Federal financial assistance.

Findings: During this Title VI Compliance Review of BART, no deficiencies were found regarding BART’s compliance with FTA requirements for Demographic Data.  Using the options presented in FTA C. 4702.1A, V, 1.a., BART selected Option A: Demographic and Service Profile Maps and Charts.  
This Option required the following elements:
	Elements Required for Demographic Data

(Per FTA C. 4702.1A, V, 1. a.)
	Included in BART’s

Title VI Submittals?

	A base map of the agency’s service area that includes each census tract or traffic analysis zone (TAZ), major streets, etc., fixed transit facilities and major activity centers.   The map should also highlight those transit facilities that were recently modernized or are scheduled for modernization in the next five years.
	Yes

	A demographic map that plots the above information and also shades those Census tracts or TAZ where the percentage of the total minority and low-income population residing in these areas exceeds the average minority and low-income population for the service area as a whole.
	Yes

	A chart for each Census tract or TAZ that shows the actual numbers and percentages for each minority group within the zone or tract.  
	Yes


BART provided the Review team with a number of maps and charts, and two reports.  The maps provided were:
· Grid Map Entire System: Above Average Minority Population by Census Tract

· BART Stations: Minority/Non-Minority

· Line Segment: Pittsburg to Millbrae Above Average Minority Population by Census Tract

· Census Tract Population By Race

· BART System Map (shown at site visit)

· Systemwide Maps – By County
· Systemwide Maps – Regional

· Systemwide Maps – Home Origins 12th St.-Dublin 

· Systemwide Maps – Home Origins El Cerrito-Montgomery
· Systemwide Maps – Home Origins N Concord-W Oakland
· Systemwide Maps – Home Origins 12th St.-Embarcadero
· Systemwide Maps – Home Origins Freemont-Walnut Creek
· American Community Survey – 1 year estimates (2008) (Households by Income)

· American Community Survey – 3 year estimates (2006 – 2008) (Households by Income)
The reports provided were:

· 2008 BART Customer Satisfaction Study 
· 2008 BART Station Profile Study
The reports were very detailed and provided information to fulfill FTA Circular 4702.1A requirements for Option A: Demographic and Service Profile Maps and Charts and Option B: Survey Information on Customer Demographics and Travel Patterns.  

Advisory Comments: The Review team encouraged BART to produce the additional maps by ethnic group since the population of it service area contains three very distinct ethnic groups: Asian, African-American, and Hispanic.   FTA Circular 4702.1A, V.1.a. (2) states:   

Transit agencies may also elect to produce additional maps showing the presence of individual minority populations if this information would assist the agency in determining compliance with Title VI.  
Without specifically identifying the locations of these groups, BART cannot determine if, for example, service to areas serving Hispanic groups alone is comparable to those serving non-minorities.  
10. Systemwide Service Standards and Policies

Requirement:   FTA recipients serving large urbanized areas shall adopt quantitative system-wide service standards necessary to guard against discriminatory service design or operations decisions. Recipients serving large urbanized areas shall adopt system-wide service policies necessary to guard against discriminatory service design or operations decisions.  Service standards differ from service policies in that they are not based necessarily on a quantitative threshold.
Findings:  During this Title VI Compliance Review of BART, no deficiencies were found regarding BART’s compliance with FTA requirements for Systemwide Service Standards and Policies.  FTA Circular 4702.1A describes effective practices to fulfill the service standards and policies requirements.  The Circular recommends that recipients set standards and policies for the following indicators, giving transit agencies latitude to set standards for different and/or additional indicators at their discretion:  

	Service Standards
	Service Policies

	· Vehicle Load
	· Vehicle Assignment

	· Distribution of Transit Amenities
	· Transit Security

	· Vehicle Headway
	

	· Service Availability
	

	· On-time Performance
	


In its Title VI Civil Rights Program, 2007 Triennial Update (Title VI Program)
BART provided the following system-wide “key” Performance Indicators and Standards, which are reviewed quarterly by the Board of Directors:
· Average ridership (weekday)
· Customers on-time (peak and daily)
· Trains on time (peak and daily)
· Peak period Transbay car throughput
· Elevators in Service (station and garage)
· Escalators in Service (street and platform)
· Automatic Fare Collection in service
· Train cleanliness
· Customer complaints per 100,000 passenger trips
· Safety
· Station incidents/million patrons
· Vehicle incidents/million patrons
· Unscheduled door openings/million car miles
· Police
· BART police presence
· Quality of life per million riders
· Crimes against persons per million riders
· Auto theft and burglaries per 1,000 parking spaces
· Police response time per emergency incident (minutes)
11. Evaluation of Service and Fare Changes

Requirement:  FTA recipients shall evaluate significant system-wide service and fare changes and proposed improvements at the planning and programming stages to determine whether those changes have a discriminatory impact.  For service changes, this requirement applies to “major service changes” only.  Recipients should have established guidelines or thresholds for what it considers a “major” change.
Findings:  During this Title VI Compliance Review of BART, deficiencies were found regarding BART’s compliance with FTA requirements for Evaluation of Service and Fare Changes.  Prior to the site visit, the Review team reviewed a document dated June 25, 2009, entitled San Francisco Bay Area Rapid Transit District Title VI, Environmental Justice, and Limited English Proficiency Analysis of Service and Fare Changes.  The document was sent to the Region IX Civil Rights Officer.  It provided an analysis of three fare increase elements scheduled for implementation on July 1, 2009, and service changes to decrease train frequency during off-peak period on three of its five rail lines, and changes to the level of service to San Francisco International Airport (SFO).  The service changes were scheduled to take effect on September 14, 2009.  BART also provided a second document, Processes for Setting Fares and Selecting and Analyzing Fare Options.   This document did not address any procedures for assessing the impact of fare changes on minority or low-income persons.
BART did not conduct Title VI analyses of service and fare changes that were implemented on January 1, 2008.  Further, BART did not conduct Title VI analyses of the planned implementation of one major FTA funded capital projects that will result in service changes.  This project was the Oakland Airport Connector (OAC).  Although not an FTA-funded capital project, the WSX project is under construction and will add 5.4 miles of new track from the existing Fremont Station south to a new station in the Warm Springs District of the City of Fremont.  The OAC project is proposed to be constructed by $70 million in American Recovery and Reinvestment Act (ARRA) funding.  This project would provide an aerial guideway link from the Coliseum BART station to the Oakland Airport. 
At the site visit, BART did not provide documentation of the methodology it utilized to conduct its equity evaluations of service and fare changes that resulted in the analysis of fare and service changes noted above.  
BART’s June 25, 2009  San Francisco Bay Area Rapid Transit District Title VI, Environmental Justice, and Limited English Proficiency Analysis of Service and Fare Changes (Analysis) was performed after Board approval and once the decision was made to make the changes, not during the planning stages, as required by FTA C. 4702.1A.   BART did not have guidelines or thresholds for what it considered a “major” service change to be.  
The following table compares the Analysis with the elements required by FTA for the evaluation of service and fare changes:

	ELEMENTS REQUIRED FOR EVALUATION OF SERVICE AND FARE CHANGES (PER FTA C. 4702.1A, V, 4. A.)

	1. ASSESS THE EFFECTS OF THE PROPOSED FARE OR SERVICE CHANGE ON MINORITY AND LOW-INCOME POPULATIONS.
	In BART’s 2009 Analysis of Fare and Service Change?

	Route changes – produce maps of service changes overlaid on a demographic map of the service area
	No

	Span of service – Analyze available data from surveys that indicate whether minority and low-income riders are more likely to be impacted
	No

	Fare changes – 
Analyze available data from surveys that indicate whether minority and low-income riders are more likely to be impacted
	Yes

	2. ASSESS THE ALTERNATIVES AVAILABLE FOR PEOPLE AFFECTED BY THE FARE INCREASE OF MAJOR SERVICE CHANGE.
	

	Service changes – Analyze what, if any, modes of transit are available for people affected by the service expansion or reduction.  Analysis should compare travel time and costs to the rider of the alternatives.
	No

	Fare changes – 
Analyze what, if any, alternative transit modes, fare payment types or fare payment media are available for people affected by the fare change.  Analysis should compare fares paid under the change with fares that would be paid through available alternatives.
	Yes

	3. DESCRIBE ACTIONS THE AGENCY PROPOSES TO MINIMIZE, MITIGATE, OR OFFSET ANY ADVERSE EFFECTS OF CHANGES ON MINORITY AND LOW-INCOME POPULATIONS.
	Not for service changes

	4. DETERMINE ANY DISPROPORTIONATELY HIGH AND ADVERSE EFFECTS ON MINORITY AND LOW-INCOME RIDERS.  IF ANY, DESCRIBE THAT ALTERNATIVES WOULD HAVE MORE SEVERE ADVERSE EFFECTS THAN THE PREFERRED ALTERNATIVE.
	No


The Analysis of the service changes did not include maps or otherwise identify the ethnicity or income levels of the riders of the lines to be affected.   Additionally, the Analysis did not identify alternatives available or mitigation efforts to reduce adverse effects of the service change, if any.  
Regarding the fare increase, the Analysis revealed that, the fare increase included a 16.7 percent increase to the minimum fare charged for short trips, an increase to the SFO Premium Fare from $1.50 to $4.00, and a 6.1 percent increase to the remaining fares.  About twenty-six percent of all BART trips are minimum fare  trips. Survey data from BART’s 2008 Station Profile Study indicated a higher percentage of lower income people take minimum fare trips than take trips of greater distances. Twenty percent of short trips are taken by people with household incomes of $25,000 or less. People with the same household income level take fourteen percent of BART’s medium length trips and eight percent of long trips.  However, the Analysis did not address the disparity between the 16.7 percent and 6.1 percent increases.  The Analysis did identify alternatives for passengers that take short trips, and it noted that the fare increase for the minimum fare makes BART’s minimum fare equal to or less than the minimum cash fare charged by other Bay Area transit operators.  The Analysis did not identify whether the other operators charged distance based fares to determine comparability.  Finally, the Analysis did not identify the disproportionately high and adverse effect of the 16.7 percent increase to the minimum fare, that would be paid by some low-income persons, compared to the 6.1 percent increase on customers that take longer than minimum trips.  
The Analysis did identify that according to data from San Francisco International Airport (SFIA), workers at the Airport are more likely to be minorities than the residents of the four counties BART serves. About sixty-eight percent of workers at the Airport are minorities while the U.S. Census data indicates that fifty-six percent of residents of the four counties are minorities. Income data for riders who work at the Airport is not available. According to BART survey data, trips taken by Airport workers make up about six percent of total SFO Station ridership and trips taken by Airline workers make up an additional five percent. The Analysis did address that efforts were underway to help lessen the impact of this increase on airport workers, 68 percent of whom were minority; airline workers already have a discount fare program whereby they receive a 25% discount to their fares for trips to or from SFO Station. 
Corrective Actions and Schedules: Within 90 days, BART must submit to the FTA Equal Opportunity Specialist in FTA’s Headquarters Office of Civil Rights, the following documentation:
· Written procedure for conducting Title VI equity analysis of fare and major service changes during the planning stages.  The procedure must define the threshold for major service changes and it must contain a timeframe for conducting the analysis prior to Board action.
· A revised Title VI equity analysis for the 2009 fare and service changes addressing the deficiencies noted in the table in this section of the Report. 

· Title VI Equity Analyses for the WSX and OAC projects, conducted in accordance with FTA Circular 4702.1A.

12. Monitoring Transit Service

Requirement: FTA recipients shall monitor the transit service provided throughout its service area.  Periodic service monitoring activities shall be undertaken to compare the level and quality of service provided to predominantly minority areas with service provided in other areas to ensure that the end result of policies and decision-making is equitable service.  Monitoring shall be conducted at minimum once every three years.  If recipient monitoring determines that prior decisions have resulted in disparate impacts, it shall take corrective action to remedy the disparities.

Findings: During this Title VI Compliance Review of BART, deficiencies were found regarding BART’s compliance with FTA requirements for Monitoring Transit Service.  At the site visit, BART provided documentation of Title VI monitoring, which was completed in preparation for the Compliance Review site visit.  BART did not document that it had previously monitored transit service for compliance with Title VI.  The elements required for monitoring as described in the Circular are as follows:
	Elements Required for Monitoring – Option A: Level of Service Methodology

(Per FTA C. 4702.1A, V, 5. a.)

	Select a sample of bus routes and fixed guideway routes that provide service to a demographic cross-section of the recipient’s population.  A portion of the routes in the sample should be those routes that provide service to a predominantly minority and low-income areas.  

	Assess the performance of each route in the sample for each of the recipient’s service standards and policies.  

	Compare the transit service observed in the assessment to the established service policies and standards.

	In cases in which observed service does not meet the stated service policy or standard, recipients should determine why the discrepancy exists and take corrective action to correct the discrepancy.


At the site visit, BART provided its Title VI Service Analysis dated 12/15/2009.  BART compared the quality and level of service in its monitoring and evaluated 100 percent of routes for monitoring.  An analysis was done for two service standards, on-time performance and load factor.   Below is summary information from the analysis:

	SERVICE ANALYSIS*
	On-Time
	AM Load
	PM Load

	BART Service Standard
	94%
	1.35
	1.35

	C-Line – Pitts/Bay Point to Rockridge

(40% Minority/6% low-income)
	96.6%
	1.32
	1.23

	R-Line – Richmond to Ashby

(51% Minority/15% low-income)
	96.5%
	1.21
	1.20

	K-Line – MacArthur to 12th  Street

(52% Minority/18% low-income)
	96.6%
	1.27
	1.21

	L-Line – Dublin/Pleasanton to Castro Valley

(51% Minority/4% low-Income )
	83.4%
	1.32
	1.37

	A-Line – Lake Merritt to Fremont

(68% Minority/13% low- income)
	96.4%
	1.38
	1.34

	M-Line – Daly City to West Oakland
(53% Minority/16% low-income)
	96.9%
	0.89
	0.76

	W-Line – SFO/Millbrae to Colma

(62% Minority/8% low-income )
	97.2%
	1.15
	1.32

	* Source: “BART Title VI Service Analysis”. Dated 12/15/09.


According to the 2000 U.S. Census, the BART service area is 45.0 percent minority and 20 percent low-income.  The C-Line was the only non-minority line and none of the routes served communities that were considered low-income.  As shown above, all BART lines exceeded the on-time performance standard except the L-Line.  Also, there did not appear to be any disparate impact related to excessive loads on minority lines.  
As shown, BART only conducted the analysis for two service standards.  FTA Circular 4702.1A states that the recipient shall, assess the performance of each route in the sample for each of the recipient’s service standards and policies.  

As previously described, BART included the following key service standards in its Title VI Civil Rights Program, 2007 Triennial Update:

· Average ridership (weekday)
· Customers on-time (peak and daily)
· Trains on time (peak and daily)
· Peak period Transbay car throughput
· Elevators in Service (station and garage)
· Escalators in Service (street and platform)
· Automatic Fare Collection in service
· Train cleanliness
· Customer complaints per 100,000 passenger trips
· Safety
· Station incidents/million patrons
· Vehicle incidents/million patrons
· Unscheduled door openings/million car miles
· Police
· BART police presence
· Quality of life per million riders
· Crimes against persons per million riders
· Auto theft and burglaries per 1,000 parking spaces
· Police response time per emergency incident (minutes)
During the site visit, the Review team advised BART staff that it had significant data and analytical capabilities to be able to conduct more thorough monitoring for Title VI compliance.  BART’s 2008 Customer Satisfaction Survey and Station Profile provided passenger demographic data at the station level to enable BART to determine the quality of service provided to minority and non-minority passengers and stations.  
Corrective Actions and Schedules: Within 90 days, BART must submit to the FTA Equal Opportunity Specialist in FTA’s Headquarters Office of Civil Rights, the results of transit monitoring for each of its key service standards, in accordance with Option A: Level of Service Methodology , as described in FTA C. 4702.1A, V, 5. a.
VII.
SUMMARY OF FINDINGS AND CORRECTIVE ACTIONS
	Title VI Requirements For Transit Providers 
	Findings
	Description of Deficiencies
	Corrective Action(s)
	Response Days/Date
	Date Closed

	GENERAL REPORTING REQUIREMENTS – FTA C. 4702.1A. IV, 1-9

	1. Inclusive Public Participation


	D
	Inadequate documentation of inclusive public participation
	BART must submit documentation that it fulfilled the requirement for Inclusive Public Participation prior to the 2009 fare increase. Further, BART must submit documentation that it has procedures in place to fulfill the inclusive public participation requirements, in the future as described in FTA Circular 4702.1A.
	90 Days
	

	2. Language Access to LEP Persons/

	D
	Lacking four-factor assessment and complete language assistance plan for LEP persons
	BART must submit a Language Access Plan that meets the requirements of DOT Policy Guidance Concerning Recipients’ Responsibilities to Limited English Proficient Persons, (December 14, 2005).
	90 Days
	

	3. Title VI Complaint Procedures
	ND
	
	
	
	

	4. Record of Title VI Investigations, Complaints, and Lawsuits
	ND
	
	
	
	

	5. Notice to Beneficiaries of Protection Under Title VI
	D
	Title VI Notification deficiencies
	Notice was missing one required element; BART corrected the notice prior to Exit Conference.  BART must document that notice was posted throughout the system.
	
	12/24/09

	6. Annual Title VI Certification and Assurance
	ND
	
	
	
	

	7. Environmental Justice Analysis of Construction Projects
	D
	EJ analyses incomplete
	BART must submit an assessment of the construction impacts and proposed mitigation of the OAC project on the EJ communities affected by the project.  Further, BART must submit documentation that it has established procedures to assure that all future EJ analyses address of the requirements outlined in FTA Circular 4702.1A.
	90 Days
	

	8. Submit Title VI Program
	D
	Title VI program submission incomplete
	BART must submit the following documents, for the period from September 2004-December 2007:

· A summary of public outreach activities, to ensure that minorities and low-income persons had meaningful access.

· Equity evaluations of the 2008 service change and the 2006 and 2008 fare changes.

· The results of the Title VI level of service monitoring and quality of service monitoring.


	90 Days
	

	PROGRAM-SPECIFIC REQUIREMENTS - FTA C. 4702.1A. V, 1-5

	9. Demographic Data
	AC
	
	BART is encouraged to produce additional maps showing the   presence of individual minority groups in the service area.
	
	

	10. Systemwide Service Standards and Policies
	ND
	
	
	
	

	11. Evaluation of Service and Fare Changes
	D
	Equity evaluations not conducted in accordance with FTA requirements.
	BART must submit the following documentation:

· Written procedure for conducting Title VI equity analysis of fare and major service changes during the planning stages.  The procedure must define the threshold for major service changes and it must contain a timeframe for conducting the analysis prior to Board action.

· A revised Title VI equity analysis for the 2009 fare and service changes addressing the deficiencies noted in the table in this section of the Report. 

· Title VI Equity Analyses for the WSX and OAC projects, conducted in accordance with FTA Circular 4702.1A.


	90 Days
	

	12. Monitoring Transit Service
	D
	Inadequate effort to monitor transit service.
	BART must submit the results of transit monitoring for each of its key service standards, in accordance with Option A: Level of Service Methodology, as described in FTA C. 4702.1A, V, 5. a.

	
	


Findings at the time of the site visit:  ND = No Deficiencies;  D = Deficiency;  NA = Not Applicable; 

NR = Not Reviewed; AC = Advisory Comment

VIII.
ATTENDEES
	NAME
	ORGANIZATION /

TITLE
	PHONE
	E-MAIL

	GRANTEE – San Francisco Bay Area Rapid Transit District (BART)

	Dorothy W. Dugger 
	General Manager
	510- 464-6060
	ddugger@bart.gov

	Thomas G. Parker
	Executive Manager, Transit System Compliance
	510- 287-4919
	TParker@bart.gov 

	Marcia DeVaughn
	Deputy General Manager
	510- 464-6126
	mdvaug@bart.gov

	Wayne T. Wong 
	Department Manager, Office of Civil Rights
	510- 464-6134
	wwong2@bart.gov

	 Sharon C. Moore
	Manager – EEO Program, Office of Civil Rights
	510- 464-7580
	smoore@bart.gov 

	Thomas C. Lee 
	Attorney, Office of General Counsel
	510- 464-6034
	tlee@bart.gov 

	Aaron S. Weinstein
	Department Manager, Marketing and Research
	510- 464-6199
	aweinst@bart.gov

	Maureen Wetter
	Senior Research Projects Analyst, Marketing and Research
	510- 464-6253
	mwetter@bart.gov

	Roddrick Lee
	Division Manager, Local Government and Community Relations
	510- 464-6235
	rlee@bart.gov

	Julie Yim
	Department Manager, Customer Services Department
	510- 464-6106
	jyim@bart.gov

	Paul V. Liston
	Manager, Rail Operations, Operations Support & Review
	510- 464-6978
	pliston@bart.gov

	Molly McArthur
	Community Relations Manager
	510- 464-6176
	mmcarth@bart.gov

	Robert Mitroff
	Manager, Fleet and Capacity Planning, Operations Planning
	510- 464-6178
	rmitrof@bart.gov

	Pam Herhold
	Manager, Financial Planning
	510- 464-6168
	pherho@bart.gov

	Charlotte Barnham
	Principal Planner
	510- 464-6379
	cbarham@bart.gov

	Federal Transit Administration (FTA)

	Amber Ontiveros
	Equal Opportunity Specialist, FTA Office of Civil Rights
	202- 366-5130
	Amber.ontiveros@dot.gov 

	Derrin J. Jourdan
	Civil Rights Officer, FTA Region IX 
	415- 744-2729
	Derrin.jourdan@dot.gov

	OTHER

	Donald Dean
	Independent Contractor/Environmental Coordinator
	510- 287-4844
	ddean@bart.gov

	REVIEW TEAM – The DMP Group, LLC

	Maxine Marshall
	Lead Reviewer, The DMP Group
	504- 282-7949
	maxine.marshall@thedmpgroup.com 

	Bridgett Gagné
	Reviewer, The DMP Group
	301- 585-2630
	bridgett.gagne@thedmpgroup.com 

	Khalique Davis
	Reviewer, The DMP Group
	412- 952-9007
	khalique.davis@thedmpgroup.com
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