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II.
 Jurisdiction and authorities
The Federal Transit Administration (FTA) Office of Civil Rights is authorized by the Secretary of Transportation to conduct Civil Rights Compliance Reviews.  The Equal Employment Opportunity (EEO) Reviews are undertaken to ensure compliance of applicants, recipients, and subrecipients with 49 U.S.C. Section 5332, “Non-Discrimination” and the program guidelines of FTA Circular 4704.1, “Equal Employment Opportunity Guidelines for Grant Recipients”.  Further, FTA recipients are required to comply with 49 CFR Part 27, “Nondiscrimination on the Basis of Disability in Programs and Activities Receiving or Benefiting from Federal Financial Assistance”.

The San Francisco Bay Area Rapid Transit District (BART) is a recipient of FTA funding assistance and is therefore subject to the EEO compliance conditions associated with the use of these funds pursuant to 49 U.S.C. Section 5332, FTA Circular 4704.1 and 49 CFR Part 27.  These regulations define the components that must be addressed and incorporated in BART’s EEO program and were the basis for the selection of compliance elements that were reviewed in this document.  

III.
PURPOSE AND OBJECTIVES
PURPOSE

The FTA Office of Civil Rights periodically conducts EEO Compliance Reviews of grant recipients and subrecipients to determine whether they are honoring their commitment, as represented by certification to FTA, that they are complying with their responsibilities under 49 U.S.C. Section 5332, FTA Circular 4704.1, and 49 CFR Part 27.  In keeping with its regulations and guidelines, FTA determined that a Compliance Review of BART’s “Equal Employment Opportunity Program” was necessary.  

The Office of Civil Rights authorized The DMP Group to conduct this EEO Compliance Review of BART.  The primary purpose of the EEO Compliance Review was to determine the extent to which BART has met its EEO program goals and objectives, as represented to FTA, in its EEO Program Plan.  This Compliance Review was intended to be a fact-finding process to: (1) examine BART’s EEO Program Plan and its implementation, (2) provide technical assistance, and (3) make recommendations regarding corrective actions deemed necessary and appropriate.

This Compliance Review did not directly investigate any individual complaints of discrimination in employment activities by the grant recipient or its subrecipients, nor did it adjudicate these issues on behalf of any party.
OBJECTIVES

The objectives of FTA’s EEO regulations, as specified in FTA Circular 4704.1, are:

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will not discriminate against any employee or applicant for employment because of race, color, creed, national origin, sex, age, or disability;

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will take affirmative action to ensure that applicants are employed, and that employees are treated during employment without regard to race, color, creed, national origin, sex, age or disability.  Such action shall include, but not be limited to, hiring, promotion or upgrading, demotion, transfer, recruitment or recruitment advertising, layoff or termination, disciplinary actions, rates of pay or other forms of compensation, and selection for training, including apprenticeship.  It shall also include a written affirmative action plan designed to achieve full utilization of minorities and women in all parts of the work force; and

· To ensure that FTA applicants, recipients, subrecipients, contractors and/or subcontractors will post in conspicuous places and make available to employees and applicants for employment, notices setting forth the recipient’s EEO policy.  In addition, applicants/employees will be notified of the recipient’s procedures for filing complaints of discrimination internally, as well as externally with the Federal Equal Employment Opportunity Commission, the local human rights commission, and/or the U.S. Department of Transportation (DOT). 

The objectives of this EEO Compliance Review were:

· To determine whether BART is honoring its commitment represented by the certification to FTA that it is complying with its responsibilities under 49 U.S.C. Section 5332, “Non-Discrimination.”

· To examine the required components of BART’s EEO Program Plan against the compliance standards set forth in the regulations and to document the compliance status of each component.

· To gather information and data regarding all aspects of BART’s employment practices, including recruitment, hiring, training, promotion, compensation, retention and discipline from a variety of sources: Human Resources Department staff, other BART management and staff, and community representatives.  

iv.
Background information
The San Francisco Bay Area Rapid Transit District (BART) provides heavy rail and complementary ADA paratransit bus service in the San Francisco/Oakland Bay Regions.  BART is a transit district established under California Utilities Code Sections 28500 et seq.
BART’s history began in 1946 when heavy post-war migration to the Bay area created an automobile boom on both sides of the San Francisco Bay, leading civic and political representatives to discuss ways of easing the mounting congestion that was clogging the bridges spanning the Bay.

In 1957, the California Legislature formed the San Francisco Bay Area Rapid Transit District.  In 1962, voters approve a $792 million general obligation bond issue in San Francisco, Alameda, and Contra Costa Counties that provided funding to construct the original 71-mile system.  In 1972, BART began service. Twelve stations opened from MacArthur to Fremont. Today, BART operates a 104-mile heavy rail system in the Bay area.  The average weekday ridership for the entire system is approximately 339,000, or 101.7 million annual passenger trips.

BART’s fixed rail service serves four counties, three that are part of the District, Alameda, Contra Costa, San Francisco, and the fourth, San Mateo.  The service area population is 3.9 million.  The system consists of five lines serving 43 stations over 104 route miles of track.  Four of the lines operate through the Transbay Tube under the San Francisco Bay.  One line, Richmond-Freemont, serves the East Bay.  Of the stations, 16 are subway, 14 are elevated, and 13 are at-grade.

The fleet of 669 rail cars, purchased between 1975 and 1996, are stored and maintained at the Richmond, Concord, Hayward, and Daly City yards.  Light maintenance is performed at all yards; heavy maintenance is performed at Hayward. Facility and wayside maintenance operates out of the Oakland Shops.

BART, through a joint agreement with the Alameda County Transit District (AC Transit), established the East Bay Paratransit Consortium to provide ADA complementary paratransit service in their joint service area.    BART has also entered into agreements for paratransit service with the City and County of San Francisco, Eastern Contra Costa Transit Authority, Central Contra Costa Transit Authority, and the Livermore/Amador Valley Transit District.  SamTrans provides paratransit service in its service area that meets BART’s obligation in San Mateo County.  BART uses no FTA funds for the paratransit service.
The demographics of BART’s service area are shown in Table 1.  As noted previously, BART’s service area encompasses Alameda, Contra Costa, San Francisco, and San Mateo Counties. According to the 2000 Census, the service area had a population of 3,876,451. 

BART’s service area is diverse, with White residents representing 47 percent of the total population.  Asians are the largest minority group at 20 percent. Hispanics follow at 18.2 percent and Blacks represent 9.8 percent of the population. American Indians/Alaska Native and Native Hawaiians/Pacific Islanders each represent less than one percent of the total population.
Table 1

Racial/ Ethnic Breakdown of the BART Service Area 

2000 – U.S. Census

	Racial/ Ethnic Group
	Alameda County


	Contra Costa County

	San Francisco

County
	San

Mateo

County

	Totals



	White
	591,095   

41.0%
	549,409

58.0%
	338,909

43.6%
	352,355

49.8%
	1,831,768

47.2%

	Black
	211,124       

14.6%      
	86,851

9.1%
	58,791

7.5%
	23,778

3.3%
	380,544

9.8%

	American Indian and Alaska Native
	5,306

<1%
	3,648

<1%
	2,020

<1%
	1,546

<1%
	12,520

<1%

	Asian
	292,673

20.2%
	102,681

10.8%
	238,173

30.6%
	140,313

19.8%
	773,840

20.0%

	Native Hawaiian/Pacific Islander
	8,458

<1%
	3,157

<1%
	3,602

<1%
	9,112

1.2%
	24,329

<1%

	Some Other Race
	4,676

<1%
	2,638

<1%
	2,580

<1%
	2,217

<1%
	12,109

<1%

	Two or More Races
	56,499

4.0%
	32,658

3.4%
	23,154

2.9%
	   23,132

3.2%
	135,443

35.0%

	Total Minority Population 
	852,646

59.1%
	399,407

42.1%
	437,824

56.4%
	354,806

50.2%
	2,044,683

52.7%

	Total Population
	1,443,741      
	948,816      
	776,733     
	707,161
	3,876,451


	Hispanic Origin*


	273,910

19.0%
	167,776

17.6%
	109,504

14.0%
	154,708

21.8%
	705,898

18.2%


* 
Per the 2000 Census, people of Hispanic origin can be, and in most cases are, counted in two or more race categories.

According to BART’s Fiscal Year 2008, Short Range Transit Plan, FY08 through FY17, and as of September 2007, BART employed 3,336 persons; the overwhelming majority (87 percent) belonged to one of the five unions that currently negotiate with BART management on employment terms and conditions.  The five unions were:

· Service Employees International Union (SEIU), Local 1021 (1,538 members)

· Amalgamated Transit Union (ATU), Local 1555 (855 members)

· American Federation of State, County and Municipal Employees (AFSCME), Local 3993 (225 members)

· BART Police Officers Association (BPOA), Local 1008 (244 members)

· BART Police Managers Association (BPMA) (49 members)

The General Manager (GM) was BART’s Chief Executive Officer and was responsible for implementing the policies of the Board of Directors.  The District had four Board-appointed positions: General Manager, General Counsel, Controller-Treasurer, and District Secretary. 

At the time of the Compliance Review and according to BART’s FY08 Adopted Budget Organization Chart, BART was organized under the following positions and Departments that reported directly to the GM:

· Deputy General Manager

· Chief of Police 

· Operations 

· Planning and Budget

· Transit System Compliance   

· Administration

· External Affairs

· Capital Corridor

· Transit System Development

· Silicon Valley Development  

According to BART’s Employment Opportunity Program, dated August 2007, minorities represented 61 percent of the total workforce, as follows:

· Asians - 24 percent

· Blacks - 23 percent

· Hispanics - 13 percent

· American Indians –One percent 

While women represented 50 percent of the available population, only 26 percent of the total workforce was female. Of that 26 percent, women accounted for 79 percent of the Office/Clerical positions.  

At the time of the Compliance Review site visit, BART advertised its job openings internally on its Intranet.  For employees who did not work at a computer, BART had approximately 50 computer kiosks located throughout BART’s properties that employees could use to view job openings.  BART acknowledged during the site visit that it needed to increase accessibility to some kiosks that were located in inaccessible areas or were not available during certain shifts.  BART had also made available an internal telephone “hotline” that provided direct access to the Human Resources office. 

External advertising had been limited almost exclusively to Internet postings for the past several years.  BART added a new software program that permitted applicants to apply for jobs online. According to Human Resources staff the response had been so overwhelming that it produced a large and diverse applicant pool.  BART occasionally advertised in the local or national newspapers for highly specialized positions, but indicated that the Internet responses had essentially eliminated that need.  BART had not actively participated in local job fairs for the past several years due to its large applicant pool. BART did conduct job fairs after the initial software introduction but had limited their recent participation to a few local diversity job fairs.

At the time of the Compliance Review, the Transit System Compliance Department (TSC), through its Office of Civil Rights (OCR), had primary responsibility for addressing complaints of employment discrimination, harassment and retaliation within BART as well as promoting equal opportunity and diversity in employment. It should be noted that the Executive Manager of TSC had been recently promoted to BART’s Deputy General Manager position but continued to have management oversight for the OCR at the time of the Compliance Review.   

The Department Manager of OCR was responsible for the implementation of the EEO Program and Affirmative Action Plan, as well as BART’s DBE and Title VI programs. The Manager was responsible for updating BART’s Equal Opportunity Program (EOP), policies, monitoring compliance with the approved Affirmative Action Plan goals, providing training and implementing programs that promoted diversity and equal employment opportunity.  It should also be noted that a new Manager of OCR had been recently appointed only a few months prior to the Compliance Review site visit. BART’s senior management also acknowledged that OCR had faced staffing challenges for a number of years and stated a new commitment to increase the department staffing in the near future.

BART’s FY09 Goals and Objectives contained the following goals and objectives for its EEO program.

	Goal
	Objective

	Monitor EEO/AA and Labor Compliance
	Monitor and audit District contracting activities over $50K for labor compliance

	
	Monitor contractors with 50 or more employees for EEO/AA compliance

	
	

	Enhance organizational performance through monitoring and administering of EEO program
	Provide EEO related reports as required to state and federal agencies

	
	Provide EEO related reports to Executive staff

	
	Monitor and update AA database

	
	

	Report, counsel and investigate discrimination complaints
	Respond to external complaints within designated time frame

	
	Complete investigations within 90 days

	
	

	Provide District employees with EEO training
	Provide introductory training on diversity, discrimination and EEO at new hire orientation

	
	Provide in-depth EEO and Title VII training to all newly appointed foreworkers, supervisors and managers

	
	Ensure that bi-annual sexual harassment training requirements are met (CA AB 1825)

	
	Schedule EEO training sessions for BART employees through the University of BART

	
	

	Review District’s employment process as outlined in the EEO Plan
	Review recruitment plan and selection process for each job category posting


v.
scope and methodology
SCOPE

The following required EEO program components specified by the FTA are reviewed in this report:

1.
Program Submission – A formal EEO program is required of any recipient that both employs 50 or more transit-related employees (including temporary, full-time or part-time employees either directly employed and/or through contractors) and received in excess of $1 million in capital or operating assistance or in excess of $250,000 in planning assistance in the previous federal fiscal year.  Program updates are required every three years.

2.
Statement of Policy – An EEO Program must include a statement issued by the CEO regarding EEO policy affecting all employment practices, including recruitment, selection, promotions, terminations, transfers, layoffs, compensation, training, benefits, and other terms and conditions of employment.  

3.
Dissemination – Formal communication mechanisms should be established to publicize and disseminate the recipient’s EEO policy, as well as appropriate elements of the program, to its employees, applicants and the general public.

4.
Designation of Personnel Responsibility – The importance of an EEO program is indicated by the individual the agency has named to manage the program and the authority this individual possesses. An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO.  

5.
Utilization Analysis – The purpose of the utilization analysis is to identify those job categories where there is an underutilization and/or concentration of minorities and women in relation to their availability in the relevant labor market.

6. 
Goals and Timetables – Goals and timetables are an excellent management tool to assist in the optimum utilization of human resources.  

7. 
Assessment of Employment Practices – Recipients, subrecipients, contractors and subcontractors must conduct a detailed assessment of present employment practices to identify those practices that operate as employment barriers and unjustifiably contribute to underutilization. 

8. Monitoring and Reporting System – An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.

9.
Title I – ADA – All recipients of federal financial assistance are required to prohibit employment discrimination on the basis of disability, and whenever a complaint is made, to have a process to make a prompt investigation whenever a Compliance Review, report, complaint, or any other information indicates a possible failure to comply with the ADA.
METHODOLOGY

The initial step of this EEO Compliance Review consisted of consultation with the FTA Region IX Civil Rights Officer and Civil Rights Headquarters staff regarding the decision to conduct a Compliance Review of BART.  Relevant documents from FTA’s files were reviewed as background. Next, an agenda letter was prepared and sent to BART by FTA’s Office of Civil Rights.  The agenda letter notified BART of the planned Compliance Review, requested preliminary documents, and informed BART of additional documents needed and areas that would be covered during the on-site portion of the Review.  It also informed BART of the staff and other organizations and individuals that would be interviewed.  The following documents were requested:

1.
A copy of all personnel policy guides, handbooks, regulations, or other material, that governs employment practices.

2.
A copy of each complaint or lawsuit filed against BART, internally or externally, during the last three years (January 2005 - December 2007) alleging discrimination towards an employee or job applicant.

3.
BART’s most recent Affirmative Action Plan to include the following:

· Statement of Policy issued by the CEO

· Description of Policy dissemination mechanisms

· Designation of EEO Officer and responsibilities

· Utilization analysis (to include a workforce and availability analyses)

· Goals and timetables

· Assessment of employment practices 

· Description of EEO monitoring and reporting system

4.
A copy of notices utilized by BART to inform employees of their right to obtain reasonable accommodation and any formal procedures to make such accommodation. A listing of requests for reasonable accommodations from applicants and employees for the past three years.

5.
A list of all recruitment sources used during the last year, including the name and telephone numbers of contact persons.

6.
A copy of the information given to employees regarding employer-sponsored on-the-job training or educational programs.

7.
A copy of BART’s current organization chart.

8.
Collective Bargaining Agreements covering the past three years for each bargaining unit, if applicable.

9.
BART’s current Wage and Salary Rates and, if applicable, Union Wage Scales.

10.
A listing of all job titles for which written examinations are conducted.

11.
A listing of all job titles for which medical or physical examinations are conducted.

12.
Process Flow Charts and Operation Procedures of the EEO Monitoring and Reporting Systems.

13.
A report on the results of BART’s goals for the 2006 affirmative action plan (AAP) year.  For goals not attained, a description of the specific good faith efforts made to achieve them.

14.
Data on applicants/hires for the past three years for each job title or job group. Provide the total number of applicants and the total number of hires, as well as the number of minority group and female applicants and hires.

15.
Data on competitive promotions for the past three years for each job title or job group. Provide the total number of promotions, as well as the number of minority group and female employee promotions.  Indicate the departments from which and to which the employees were promoted.

16.
Data on terminations for the past three years for each job title or job group. Provide the total number of employee terminations, as well as the number of minority group and female terminations.  Indicate if the terminations were voluntary or involuntary.

17.
Data on all demotions, suspensions, and disciplinary actions above the level of oral warning for the past three years for each job title or job group.   Provide the total number of demotions, suspensions, and disciplinary actions, as well as the number of minority group and female demotions, suspensions, and disciplinary actions.  Indicate the departments in which these employees worked when they were demoted, suspended or disciplined.

18. Data on applicants/hires, promotions, terminations, demotions, suspensions and disciplinary actions for the past three years for persons with disabilities.  

19. Utilization Analysis for the past two years prepared in accordance with FTA Circular 4704.1 Chapter III 2 d.

20. Goals and Timetables for the past two years prepared in accordance with FTA Circular 4704.1 Chapter III 2 e.

21. A description of the procedures and criteria used by BART to monitor its subrecipients and contractors to determine compliance with FTA EEO requirements.

22. Copies of EEO Programs from subrecipients and contractors that employ 50 or more transit related employees.

BART assembled most of the documents prior to the site visit and provided them to the Compliance Review team for advance review.  Several of the items involving EEO data were not provided in advance but were provided to the Review team at the site visit.

BART’s site visit occurred January 23-25, 2008.  The Entrance Conference was conducted at the beginning of the Compliance Review with BART’s senior management staff, the Region IX Civil Rights Officer, and the contractor Review team.  During the Entrance Conference, the Review team explained the goals of the Review and the needed cooperation of staff members.  The detailed schedule for conducting the on-site visit was discussed.
Following the Entrance Conference, the Review team conducted a detailed examination of documents submitted by BART’s Manager of OCR on behalf of the agency.  The Review team also held discussions with BART’s OCR staff regarding BART’s EEO Plan and its implementation. Interviews were later conducted with representatives of Employee Relations and the Legal departments.
The next morning, a group interview was conducted with members of BART’s Human Resources staff to learn about BART’s employment practices, including recruitment, testing, hiring, promotions, transfers, discipline and terminations.    Files and records of employment actions, such as new hires, promotions, demotions, and terminations, were requested and reviewed. 
Throughout the three-day site visit, interviews were also conducted with selected employees and managers and with interested parties who were not BART employees but who may have been familiar with employment practices and complaints of discrimination.  Interviews were also carried out with representatives of social service agencies and community-based organizations.  

Community Interview

One community representative was interviewed.  He worked primarily in the Hispanic community and was not aware of who was responsible for EEO at BART. His primary interaction had been with BART’s Real Estate office. He was aware that BART had participated in job fairs in his community in the past but had not participated in any during his four-year tenure with the community group. He believed BART hired, promoted, and disciplined persons without regard to race, color, age, sex, disability or national origin. He noted that BART has some attractive job opportunities that pay fairly well (e.g., drivers and station attendants) and that BART should do more outreach in the Oakland area.

Staff Interviews

Ten staff members were interviewed. The Review team independently selected the staff members to interview. The staff members were not involved in the development of the agency’s EEO Program.  The general consensus was that there is little or no knowledge of BART’s EEO Program or OCR.  Most also agreed that the office had been dysfunctional for many years.  A few senior administrators were familiar with OCR but were still of the opinion that it had very little impact on the District’s hiring, promotion or community recruitment. 

There was a general consensus that not all jobs were posted and that people were being hired from outside the organization without notice that a position was available.  Many employees noted that they saw diversity in lower levels positions but failed to see diversity in upper management.  Several noted that BART had hired more female and minorities over the past several years but most were in clerical and entry level positions. Almost all agreed that performance reviews had not occurred in several years and that EEO consideration was not an important variable in supervisors’ retention or promotions.  Most did not believe that OCR provided real solutions to EEO problems, and based upon the department’s past history, did not put much faith in the new change in leadership.  Many voiced concerns of what they regarded as the Human Resource’s exclusive control of recruitment and did not believe there was an effective vehicle to voice EEO or recruitment concerns. There were several, however, who were aware of the process to file EEO complaints and were aware that several EEO lawsuits had been filed regarding terminations and promotions.  Several voiced strong opinions that education, knowledge and experience were not the criteria for selection at the middle and senior levels and that politics and personal connections determined who was and was not promoted at that level.  Most agreed that this process made the EEO program less effective. There were high marks for the internal training and education opportunities at BART and most interviewed had taken diversity training. The universal opinion was that barriers did exist at the agency with respect to hiring and promotion and that there were no steps taken to try to diminish or eliminate those barriers.

Other specific recommendations and comments on BART’s EEO performance were offered:

· Make the website available (BART Web) in all languages

· Reintroduce employment kiosks in the community (e.g., rail stations)

· Disseminate recruitment reports

· Introduce hiring training for managers

· BART’s EEO Program could be better promoted internally. They could issue an annual report to the employees on the agency’s progress, including its utilization status and alert employees of all staff positions that are coming available

· BART supervisors should provide continuous emphasis in his or her unit on EEO goals and objectives

· Focus on increasing participation of women in the skilled craft departments at BART.  It is has not improved over the years in minority and female hires

At the end of the site visit, an Exit Conference was held with BART’s senior management staff, the FTA Region IX Civil Rights Officer, and the contractor Review team.  At the Exit Conference, initial findings and corrective actions were discussed with BART.  A complete list of attendees at the EEO Compliance Review is included at the end of this report.

VI. Findings and recommendations

The EEO Compliance Review focused on BART's compliance with nine specific requirements of FTA Circular 4704.1 and Title I of the ADA.  This section describes the requirements and findings at the time of the Compliance Review site visit.  
Deficiencies were identified in the following five areas: Statement of Policy, Dissemination, Designation of Personnel Responsibility, Assessment of Employment Practices and Monitoring and Reporting System.  Following the site visit, BART took corrective action to correct the deficiencies in two of the areas: Statement of Policy and Monitoring and Reporting System.  BART is working on additional corrective actions to be submitted to FTA prior to the issuance of the final report.

1. Program Submission

Requirement:  A formal EEO program is required of any recipient that both employs 50 or more transit-related employees (including temporary, full-time or part-time employees either directly employed and/or through contractors) and received in excess of $1 million in capital or operating assistance or in excess of $250,000 in planning assistance in the previous federal fiscal year.  Program updates are required every three years.

Finding:  During this Compliance Review of BART, no deficiencies were found FTA requirements for Program Submission.  BART submitted its Employment Opportunity Program to FTA in August 2007.  The most recent Update, which reported on employment data as of December 31, 2006, was comprised of the following areas:

· Introduction

· Program Communication and Dissemination

· Program Administration Responsibility 

· Support of Community Action Programs

· Utilization Analysis 

· Goals And Timetables

· Action-Oriented Programs

· Internal Audit & Reporting

· Complaint Procedures

· Program Enhancements

· Assessment of Present Workforce

· Identification of Problem Areas


2. Statement of Policy 

Requirement: An EEO Program must include a statement issued by the CEO regarding EEO policy affecting all employment practices, including recruitment, selection, promotions, terminations, transfers, layoffs, compensation, training, benefits, and other terms and conditions of employment.  

Finding:  During this Compliance Review of BART, deficiencies were found with FTA requirements for Statement of Policy.  At the time of the site visit, the Review team was provided a copy of the BART’s EEO Policy entitled “Equal Opportunity (EO) Policy Statement” (Statement) dated August 31, 2007.  While the Statement indicated that BART was an Equal Employment Opportunity employer and that it did not discriminate against any employee or applicant because of race, color, age, sex, sexual orientation, national origin, disability, or veteran status, it lacked other essential requirements of the Circular.  The Statement failed to identify the person to whom complaints should be reported, it was not posted in conspicuous places through out the District, and it failed to state a commitment to undertake an affirmative action program to overcome the effects of past discrimination.   

Following the site visit, BART adopted a new EEO Policy Statement that includes all of the FTA required elements.  BART also issued an inter-office memorandum mandating that the Policy Statement be posted throughout the agency by June 1, 2008.  The deficiencies in this area are now closed.

3.
Dissemination

Requirement:  Formal communication mechanisms should be established to publicize and disseminate the agency’s EEO policy as well as appropriate elements of the program, to its employees, applicants and the general public. 

Finding:  During this Compliance Review of BART, deficiencies were found with FTA requirements for Dissemination. The Review team examined documentation which showed that, except for the Policy’s dissemination in BART’s new hire orientation package and at State-mandated compulsory supervisory sexual harassment training (AB 1825), there was very limited other internal dissemination of the EEO Policy.   The Policy was not posted on BART’s internal (intranet) website and there was no documentation of an annual distribution to all employees.  BART advised the Review team that an outside consultant had been recently retained and it had commenced a new agency-wide Diversity training in which all employees were scheduled to participate and would receive the EEO Policy.

There did not appear to be any recent external dissemination of the EEO Policy statement.  BART indicated that they planned to increase outreach and external activities by calendar year 2009. 

BART must enhance its internal policy dissemination as described in FTA C 4704.1, III.2.b. : 

· Insert the revised Policy Statement in its EEO/AA Policy manual

· Post the Statement on BART’s internal website (Intranet)

· Ensure that the copies of the EEO Policy Statement and complaint procedures are redistributed to all employees every year  

· Ensure that management had been made aware of EEO issues through department meetings with the Office of Civil Rights 

· Ensure that EEO/AA policies and procedures are discussed in training classes, including during EEO Diversity and Sexual Harassment training

BART’s EEO/AA Policy and other elements of the program should be disseminated externally in the following ways:

· On BART’s website, www.bart.gov  

·  “BART is an Affirmative Action/Equal Opportunity Employer” and equal opportunity clause should be incorporated in employment applications, purchase orders, leases and contract.

· BART should also distribute its EEO/AA Policy to local minority and women’s organizations, community agencies, and community leaders.

In its September 29, 2008 response to the Draft Report, BART provided documentation that it had posted its new EEO Policy on the external website.  BART also noted that it had posted its EEO Policy Statement and Complaint Procedure posting on WebBART, the internal website.  All of the other internal and external dissemination efforts to be undertaken, including distribution of a letter from the General Manager to all employees reaffirming BART’s commitment to EEO, were “pending” distribution.  

Corrective Action and Schedule:  No later than January 31, 2009, BART must submit to the FTA Office of Civil Rights documentation that it has disseminated its EEO Policy both internally and externally in accordance with FTA requirements.

4.
Designation of Personnel Responsibility

Requirement: The importance of an EEO program is indicated by the individual the agency has named to manage the program and the authority this individual possesses.  An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO. 

Finding: During this Compliance Review of BART, deficiencies were found with FTA requirements for Designation of Personnel Responsibilities.  The Program Guidelines of FTA Circular 4704.1 Chapter III, 2c states:

An executive should be appointed as Manager/Director of EEO who reports and is directly responsible to the agency’s CEO. Since managing the EEO program requires a major commitment of time and resources, the Manager/Director of EEO should be given top management support and assigned a staff commensurate with the importance of this program. 

At the time of the site visit, the Review team could find no formal designation of BART’s EEO Officer.  Neither the EEO Policy nor BART’s Employment Opportunity Program (EOP) identified an EEO Officer.  The EOP stated:

The Executive Manager of Transit System Compliance (TSC) has executive responsibility for the Office of Civil Rights and reports directly to the General Manager and that the Department Manager of OCR is responsible for the daily management of the District’s civil rights programs. 

At the time of the site visit, BART’s Department Manager of the OCR reported to the Deputy General Manager.  Neither position description for the Department Manager or the Deputy General Manager included a designation of EEO Officer. 

Following the site visit, BART did identify the Department Manager of OCR as the EEO Officer in its revised EEO Policy Statement.  There was no documentation provided to the Review team that the Manager of OCR reported to the General Manager for EEO matters.

FTA Circular 4704.1 Chapter III, 2c goes on to state that the EEO Officer should have: 

…sufficient authority and ability to work and communicate with other (e.g., department heads) to achieve EEO goals and objectives. 

The EEO program responsibilities should, at a minimum, include…concurring in all hires and promotion … participating actively in periodic audits of all aspects of the employment in order to identify and remove barriers obstructing the achievement of the specified goals and objectives.

During the site visit, the Review team learned that the Manager of OCR was not involved in the routine review of employment practices and did not concur in hiring and promotion decisions.  Further, based on a review of the written Human Resource (HR) Policies/Procedures (which were outdated and were being revised), the Manager of OCR did not have sufficient input in all aspects of the employment procedures to effectively determine, address and advise whether employment barriers existed that might have obstructed the achievement of the goals and objectives, as required by the Circular.  
Following the site visit, BART developed a document titled BART Hiring Process.  This document outlined a seven-step procedure for competitive new hires and promotions that began with HR notifying OCR upon the receipt of a requisition from the hiring department to fill a position.  OCR continued to be involved throughout the process.  The procedure noted that HR would coordinate a final review with OCR of the hiring department’s evaluation of candidates, in advance of extending the employment offer.  While this new procedure was a significant improvement over past practice of not involving OCR at all in most new hires and promotions, the procedure was unclear as to whether OCR will concur in all new hires and promotions as described in the Circular.  Following the site visit, BART also advised the Review team that it had filled a new position, that of EEO Manager.  This should be helpful in ensuring that BART had the internal capacity to implement the EEO Program in a thorough and consistent manner.

In its September 29, 2008 response to the Draft Report, BART provided documentation that it had revised its Organization Chart designating a formal relationship between the Manager of OCR and the CEO for EEO matters. It also provided documentation that the revised BART Hiring Process had been implemented and that the EEO Officer has sufficient authority to concur in all hires and promotions and have sufficient input in all aspects of the employment procedures to identify and work with management to eliminate employment barriers that may be obstructing the achievement of EEO goals and objectives.

The deficiencies in this area are now closed.

5.
Utilization Analysis

Requirement:  The purpose of the utilization analysis is to identify those job categories where there is an underutilization and/or concentration of minorities and women in relation to their availability in the relevant labor market.  

Finding: During this Compliance Review of BART, no deficiencies were found with FTA requirements for Utilization Analysis.  BART prepared a workforce analysis and an availability analysis using a software package it had recently acquired.  The software program used official Census data and workforce information from the District’s payroll to perform the analysis.  BART’s Workforce Analysis showed the workforce by:

· Department

· Job Title 

· Gender

· Ethnicity

· Grade

· Number of Employees in each position

BART also did a Job Group Analysis by EEO job categories, e.g., Executives, Managers, etc.  The Final Availability Analysis was based on the geographic area of the current workforce.  Key findings of the 2007 utilization analysis showed: 

· Women were the most underrepresented group in BART’s workforce.  Women represented only 26 percent of the workforce vs. 50 percent in the area.  This level of representation has remained fairly constant for the past six years.  As of 12/31/2007, females were underrepresented in seven of 17 job categories, these included transportation supervisors, technicians, station agents, skilled workers, mechanics, and police officers and supervisors.

· Hispanics were the next most underrepresented group.  Hispanics represented 13 percent of the workforce but 18 percent of the service area population.  BART had goals in place and stated its commitment to reduce this underutilization.

· Overall, 24 percent of BART’s workforce was African American, and 23 percent of BART’s workforce was Asian, which exceeded the availability for these populations in the BART service area.  However, there were some job categories where these minority groups were underrepresented.   
6.
Goals and Timetables

Requirement: Goals and timetables are an excellent management tool to assist in the optimum utilization of human resources.  
Finding:  During this Compliance Review of BART, no deficiencies were found with FTA requirements for Goals and Timetables.  The Review team noted that BART had not established short or long term goals for several years prior to 2006.  However, with the new EEO software package, BART was able to establish placement rate goals, which were the goals that would achieve parity between utilization and availability.  BART was also able to determine progress toward goal achievement.  A review of data from 12/31/2006 to 12/31/2007 showed that BART had made progress toward its placement goal in two of the seven job categories where women were underrepresented and in three of the five job categories where minorities were underrepresented.

BART was advised to uses this information to establish goals in its new Hiring Process that involves OCR.   

3. Assessment of Employment Practices 

Requirement:  Recipients, subrecipients, contractors and subcontractors must conduct a detailed assessment of present employment practices to identify those practices that operate as employment barriers and unjustifiably contribute to underutilization.

Finding:  During this Compliance Review of BART, deficiencies were found with FTA requirements for Assessment of Employment Practices. BART did not document that it had conducted qualitative or quantitative assessments of employment practices. 

The most significant challenge to accomplishing this effort was that the written HR employment policies did not reflect current practices.  Most of the HR policies provided to the Review team were over ten years old and not assembled in a manner that described the full HR process.  As a result, OCR could not review the policies to determine if there were barriers, and employees were unable to determine if they were being treated fairly.   During the site visit, the Review team interviewed various supervisors and managers in the OCR and HR departments.  The topics discussed included: recruitment, hiring and promotion, compensation, testing, retention, termination, discipline and training.  The recruitment and hiring and promotion representatives indicated that OCR was not involved in the respective processes.  BART’s HR department administered testing for a number of positions.  OCR was not involved in any testing or review of the tests and HR was unable to document that the tests were not biased.  

It should be noted also that EEO complaints had increased in the past year, several recent lawsuit decisions had been unfavorable, and a number of interviewed employees were unhappy with the current HR process.  Finally, while the HR Department was able to compile data for the Review team on new hires, promotions, terminations and disciplinary actions by race and gender for analysis, it did not appear that OCR had reviewed or analyzed this data on a regular basis. 

FTA Circular 4704.1 requires grantees to undertake a qualitative and quantitative analysis of employment practices to identify those practices that operate as employment barriers and unjustifiably contribute to underutilization.  

Qualitative analyses should include narrative descriptions of the following:

· Recruitment and employment selection procedures from the agency’s last EEO submission.

· Seniority practices and provisions, upgrading and promotion procedures, transfer procedures, and formal and informal training programs from the last EEO submission.

· Procedures and practices regarding wages, salary levels, and other forms of compensation and benefits.

· Disciplinary procedures and discharge and termination practices.

· Assessment of the impact of external factors (not knowing where to apply for jobs, the availability of bilingual materials and information)

Quantitative analyses should include the following statistical data by race, national origin, and sex in the past year:

· Number of job applicants and the number of individuals offered employment.

· Number of employees in each job category that applied for a promotion or transfer, and the number of employees who were promoted or transferred in the past year.

· Number of disciplinary actions and terminations (by type) in the past year.

The Review team acknowledged that the EEO unit of OCR only had one employee dedicated to EEO at the time of the site visit.  This employee’s focus had been primarily on the investigation of EEO complaints.  As previously mentioned, following the site visit, BART hired an EEO Manager.  

In its September 29, 2008 response to the Draft Report, BART provided an update on OCR’s efforts to work with BART’s Human Resources Department in reviewing a comprehensive update to the Human Resources Procedures. This was the first step in enabling OCR to assess employment practices to identify any employment barriers that would affect minorities, women and/or persons with disabilities.  BART stated that it was committed to conducting qualitative and quantitative assessments, as described in FTA Circular 4704.1.

Corrective Action and Schedule: No later than January 31, 2009, BART must submit to the FTA Office of Civil Rights qualitative and quantitative assessments of employment practices, identifying any barriers that have an adverse impact on the employment or promotion of women or minorities.  

4. Monitoring and Reporting System

Requirement:  An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.

Finding: During this Compliance Review of BART, deficiencies were found with FTA requirements for a Monitoring and Reporting System.  At the time of the site visit, BART had not established an internal system in place to monitor its EEO program for its employees and to take corrective actions, as necessary.  

FTA Circular 4704.1, Chapter III, 2.g, states:

An important part of any successful EEO program is the establishment of an effective and workable internal monitoring and reporting system.  This system should serve the following basic purposes:

· Assessing EEO accomplishments

· Enabling the agency to evaluate the EEO program during the year and to take necessary corrective actions, as necessary

· Identifying those units which have failed to achieve a goal or implement affirmative action

· Providing precise and factual database for future projections.

As previously described, during the site visit, BART provided to the Review team documentation that it had developed goals and objectives for FY09 that addressed EEO monitoring and reporting.  These goals were:

	Goal
	Objective

	Monitor EEO/AA and Labor Compliance
	Monitor and audit District contracting activities over $50K for labor compliance

	
	Monitor contractors with 50 or more employees for EEO/AA compliance

	
	

	Enhance organizational performance through monitoring and administering of EEO program
	Provide EEO related reports as required to state and federal agencies

	
	Provide EEO related reports to Executive staff

	
	Monitor and update AA database


BART was also able to show during the site visit that OCR had recently initiated EEO compliance reviews of FTA funded contractors to ensure that the contractors were in compliance with EEO requirements.  BART did not have any FTA funded transit operations contractors at the time of the site visit. 

Following the site visit, BART advised the Review team that OCR had scheduled a presentation of the Annual EEO Goal Progress Report to the Executive Managers for April 2008.  This effort, along with BART’s FY09 Goals and Objectives, are adequate to correct the deficiency in this area.

5. Title I of the Americans with Disabilities Act

Requirement:  Title I of the Americans with Disability Act (ADA) requires all recipients of federal financial assistance to prohibit discrimination on the basis of disability, and whenever a complaint is made to have a process to make a “prompt investigation whenever a Compliance Review, report, complaint, or any other information indicates a possible failure to comply” with the ADA.

Finding:    During this Compliance Review of BART, no deficiencies were found with FTA requirements for Title I of the ADA.  BART included persons with disabilities as a protected group in its Equal Opportunity Policy Statement.  BART also had a policy in place informing employees and applicants of their right to reasonable accommodation.  BART provided documentation that is has considered a number of ADA reasonable accommodation requests in the past three years and had a process for making determinations of reasonableness.  

VII.
 SUMMARY OF FINDINGS
	Requirements of 

FTA Circular 4704.1
	Site Review Finding
	Description of Deficiencies
	Corrective Actions
	Response Date/ Closed Date

	1.  Program Submission
	ND
	
	
	

	2.  Statement of Policy
	D
	Policy lacks key required elements.

Policy elements not posted on internal boards.
	Produce a revised Policy Statement that contains all the required elements of FTA Circular.

Ordered Policy to be posted on internal boards.


	Closed

3/12/2008

	3. Dissemination
	 D
	No internal or external dissemination of policy. 
	BART must submit to the FTA Office of Civil Rights documentation that it has disseminated its EEO Policy both internally and externally in accordance with FTA requirements.
	Response Due

1/31/2009

	4. Designation of Personnel           Responsibility
	D
	No formal designation of an EEO Officer. The reporting relationship does not meet the Circular requirements.
	BART must submit to the FTA Office of Civil Rights a revised Organization Chart designating a formal relationship between the Manager of OCR and the CEO that conforms to the Circular requirements. It must also provide an assurance that the revised BART Hiring Process has been implemented and that the EEO Officer has sufficient authority to concur in all hires and promotions and have sufficient input in all aspects of the employment procedures to identify and work with management to eliminate employment barriers that may be obstructing the achievement of EEO goals and objectives. 
	Closed

9/29/2008



	5. Utilization Analysis
	    ND 
	
	
	

	6. Goals and Timetables
	ND
	
	
	

	7. Assessment of Employment Practices
	D
	No evidence of qualitative or quantitative assessment of employment practices
	BART must submit to the FTA Office of Civil Rights qualitative and quantitative assessments of employment practices, identifying any barriers that have an adverse impact on the employment or promotion of women or minorities. 

	Response Due

1/31/2009

	8.  Monitoring and Reporting System


	D
	OCR had not reported to management or the Board on accomplishments of EEO goals
	BART developed goals and objectives to conduct monitoring and reporting and met with the Executive Managers in April 2008 to review EEO goal achievement. 
	Closed

03/18/2008

	9.  Title I of the ADA
	ND
	
	
	


ND = No Deficiency; D = Deficiency; NA = Not Applicable; NR = Not Reviewed; AC=Advisory Comments

VIII.   attendees

	NAME
	TITLE/

ORGANIZATION
	PHONE
	            E-MAIL

	Dorothy W. Dugger 
	General Manager, BART
	510 464-6060
	ddugger@bart.gov

	Marcia DeVaughn
	Deputy General Manager, BART
	510 464-6126
	mdvaug@bart.gov

	Terry Murphy 
	Assistant General Manager, Administration, BART
	510 464-6231
	tmurphy@bart.gov

	Wayne T. Wong 
	Department Manager, Office of Civil Rights, BART
	510 464-6134
	wwong2@bart.gov

	Elaine M. Kurtz
	Department Manager, Human Resources, BART
	510 464-7591
	ekurtz@bart.gov

	Nancy H. Lowenthal 
	Attorney, BART
	510 287-4959
	nlowent@bart.gov

	Ron Granada
	Civil Right Officer, Office of Civil Rights, BART
	510 464-6103
	rgranad@bart.gov

	Joan L. Morris
	Principal EEO Officer, Office of Civil Rights, BART
	510 464-6107
	jmorris@bart.gov

	Don Demer
	Senior Civil Rights Officer, Office of Civil Rights, BART
	510 464-6884
	ddemer@bart.gov

	Thomas C. Lee 
	Attorney, BART
	510 464-6034
	tlee@bart.gov

	Patrice McElroy
	Senior Personnel Analyst, BART
	510 464-6885
	pmcelro@bart.gov

	Brenda M. Love
	Human Resources Information System (HRIS), BART
	510 464-6242
	blove@bart.gov

	Peter Y. Horikoshi
	Supervisor, Human Resources Program Benefits, BART
	510 464-6198
	phoriko@bart.gov

	Margaret Saget, CEAP
	Principal Employee Services Representative, Human Resources, BART
	510 464-6198
	mSaget@bart.gov

	Maria T. Robinson
	Principal Labor Relations Representative, Labor Relations, BART
	510 464-6217
	Mrobin1@bart.gov

	Stephen J. Weglarz
	Department Manager, Labor Relations, BART
	510 464-6232
	sweglar@bart.gov

	Rocio Batarse
	Principal Administrative Analyst, Performance & Learning, Human Resources, BART
	510 464-7520
	rbatars@bart.gov

	Matthew Burrows
	General Counsel, BART
	510 464-6037
	Mbburrow@bart.gov

	Derrin J. Jourdan
	Civil Rights Officer, FTA Region IX 
	415 744-2729
	Derrin.jourdan@dot.gov

	Maxine Marshall 
	Lead Reviewer, DMP 
	504 282-7949


	maxine.marshall@thedmpgroup.com

	Gregory Campbell
	Reviewer, DMP
	504 282-7949
	gregory.campbell@the dmpgroup.com

	Clinton Smith
	Reviewer, DMP 
	504 382-3760


	clinton.smith@thedmpgroup.com 
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